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L INTRODUCTION

The issues raised by some Justices’ stated desire to overrule Chevron
L.5.A., Inc. v. NRDC, Inc. affect a broad swath of law and society. They are
central to larger debates about overregulation, the proper role of textualism
in stalulory interpretation, and whether, when, and how much courts should
defer to agency interpretations of statutes. These issues affect us all,
because “virually every eritical government decision that affects our lives™
comes out of the administrative agency process: “the air we breathe, the
water we drink, the bills for our latest hospital stay, the health or safety of
ww@phce,thgparklmdammub:in,lhcpﬁmnfgﬁ“‘ Chevron
matlers.

Outlined in Part 11 are Chevron's signature rules and the objections to
them. The objections include constitutional claims, textualism, the “major
question” doctrine, and others. These criticisms arc parl of a larger
conscrvative political, judicial, and academic attack on the post-New Deal
regulatory state.’ Overregulation is a problem that should be addressed, as

" Umiversity of Chicagn Law School (110 Stenford University (.5 membir of he Amencas
Law Instieate aad the Califernia, District of Columibia, Marylasd, and New Yok Bang engaged =
privolo peractice. in ‘Washinggon, [LC. Originalor of b Horeldd  Levesthal series of lochursd an
adminieirative low. Tharks 40 Lisa Heinrerling, Michse]! Troynor, Michael D, Rich, fenniler Mo,
Faobort Weisbery, and Jaffeey 5. Lubbers for their belpfal conments on carlior dealfly, Thenks alse to
Kirk Muttingly and the University of Lovisville Low Review sialfl for their assistance.

' Parrieis M. Wakd, Thirty Yesrs of Adminisiarive Law in the DLC. Cicuit, Address Before the
Addmisisirative Law and Ageney Practice of the D.C, Bar (July 1, 1997, in 11 Pike & Feecher's Adlow
Beallchin Mo, 13, a2 1. 1 {999,

! e Kent Barreit, Chrstine 1. Bowd & Chrisiopher ). Walker, Chevrown Fafiersn ln the Clromil
Coserty, 43 ADMIR & R L. Miws, Summer 2018, at 4 (ssmmarizing, servey lindisgs that “Cheven
defarencs mamors™ bocauss “agemcy-win mics are meaningfally different ander &MWeron standards of
review"™ 5o “flebaies over Chevenn are worth Baving.”) Kom Bamett & Christopher 1. Walker, Chevnon
i whe Cirealr Coweny, |16 ML L. REY, 1 (2007) (sureey of all 2272 U5, Circsh Court docisions
clitag Chevror fram 20032013, findieg agesey win rates vary by defercece stondand, mnging from
TEA% under {herron deference (with Y04 wisnmg afior Chevan siep one snd $1.E% after ssep ez
T 36 0% under Skiosmone deference g0 .99 undor de povo revicw),

1 Kea Gilllass F_ Metzger, 1030 Radwr: The Admimistrarive Saie ancler Slege, 131 Hamy. L REV.
2 (200 T Cass R. Sunsiein & Adrian Yenmeuls, The New Cobe: O Abe Plural Ay of Adminintoaine
Law, D015 Sup. CT, KEY. 41 (2015) {reviswing the specmes of ssals sow boing mado on e
begitimany of exscotive branch powor and the adminisrative stalc); K, Sabeel Rabman, Recanstreciing
e Adminerranive Siaie ir on Ero of Ecosomic and Democrate Cring, 131 HARY. L. REY. 1671 (2018}
(rvigwing Josin DL MICHABLE, COMSTITUTIONAL COUP; PRIVATEEATION'S THAEAT TO TIFE AMERIAN
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discussed in Part 111, Yet a major thesis of this article is that the attacks on
Chevron are overbroad. The constitutional objections to Chevron's common
law principles, in particular, are overstated. Textualism's critiques of
Chevron rest, at bottom, on the doubtful claim that courts applying Chevron
commenly e by placing statutory text, legislative history, and Chevron
agency views all on the same footing. That calls for clarifying the principles
of statatory construction, nol jettisoning Chevron. While some favor
kncecapping Chevron’s significance with the major question doctrine, that
doctring is subjectively defined, hiased against regulation, and unreliable as
an arbitrator of agency power.

Chevron's entics are short-gighted in seeking to cripple the institutional
powers of agencies. Whichever political party holds the White House will
want its president to be able to exercise effective exceutive branch agency
power to achieve his or her legitimate policy objectives. But this would be
barder to achicve—for any president—under a textualist approsch or the
“major question” doctring, as opposed (o under Chevron. At the same time,
Chevron’s regime provides meaningful checks on abuses of agency power.
These principles are illustrated by several pending high-profile cazes—on
Net Newtrality, the Obama program known as Deferred Action for
Childhood Arrivals (DACA), and the Obama Clean Power Plan now being
repealed and replaced—that are discussed below in Part IV, Observers also
note that effective agency power is important to support reasonable health,
safety, and environmental regulation.

Textualism, with its “objective reader™ approach that presupposes that
there is a single best meaning for a statute,” limits the field of operation for
Chevron and opportunitics for agencies 1o adopt new or changed statutory
interpretations 1o justify new regulatory action. Owver-extrapolating far
beyond its origins in Fermon Yankee Nuclear Power Corp, v. NRDC,' the
new textualism is a distinel mimority theory that secks to bar any reliance on

RUEPUBLIC (201T)). Sor abve Joremy W, Petces, New Lo Tend for Trump's Cowrt Picks: Taming the
Barequcraty, N.Y. Tisas, Mar, 28, JIE, ot AL (“With sorprising frankness, the White House Sas laid
il & plan to fill the courts with judpes devoted 1o & lepal doctring Bt challonges the brosd power
federal agencies have 1o interpeet ws and regulsions, often withoul being subject fo judicial
overmpght ")

“ Textualism in statusory intorpretation should be distinguished from “originalism™ in interpreting
the Cosstitution. They are similar in that they both seck the understanding of fhe resder/ratifier at the
time of eeactment. But icatusliom eschows mny reliance o legilaiive histery b intepeel siatuies, while
angmalmm relies eveasively on meonedary materials, beyond the cosstingional tad, bo ostablish
meaning, Testualists do not claim sovercignly over coastitutional issies bocamse thero arc many
mportant parts of the Constitution thet do wot mean what a smict evtuslist might say they mean, See
MA.MMMW%W#M’, 139 Hawv, L, Riv, 1, 2-5, 16-17 (2005).
For ensergile, the Find Amendment says; “Congres shall make no lew . . abridging the freedom of
q:.au:h.n'HHm.'Ulm.ml.HnmmmhMl%hmfmﬂw

lewviang the exccutive branch free s rake rules suppeessing firee spesch.
Vm?lhmwmtm.mﬂlﬂilm
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commitiee reports, sponsor stalcments, and other legislative history lo
inform statulory ml:rpmnhm By doing so, it mﬂlmuly seeks to cut back
“atlivist” stalutory interpretations by courts and agencics that might provide
a springboard for new regulation, But wxiualism is deeply flawed, as
discussed in Part 1LC.3. Ambiguity in statutory language is both common
and inevitable.* Textualists’ exclusive focus on statutory text does not solve
the problem of how to interpret ambiguous statutory exts.

Other recent attacks on Chewron, such as those invoking the Court’s
recent decisions on cost consideration and the major question doctnine, arc
discussed in Part ILD. In Mickigan v. EP4, the Court announced general
principles of cost consideration that apply (by virtue of the APA) to all
agency rulemaking cases, subject to Congress sciting & different cost-
consideration standard in @ panicular statute.” This is consistent with
Chevron, The occasionally-invoked major question doctrine—that some
decisions are too critical o leave to agencics, absent clear legislative
authorization—is subjective, and often inaccurate, as discussed in Panl
L2,

Overregulation should be addressed by means other than jeftisoning
Cheveon. The White House and congressional eritics of Chevron so far
have had limited impact in I-'ﬁll-.lﬂmig overregulation, They have utilized the
Congressional Review Act of 1996 to override more than a dozen recently-
enacted Obama-era regulations. But the major proposals io address
overrcgulation in the 115th Congress were flawed becansc they focused on
stripping or hamstringing federal agency rulemaking power. That approach
might simply incentivize agencies to anmounce rules in piccemeal l'uhm
through case-by-case adjudications rather than through general rules.” That
would make regulatory compliance more difficult, not less difficult, for
regulated partics. Those proposals were nol enacted in the 115th Congress,

The Trump Administration’s attempts to control agency rulemaking,
including its “two-for-one” Exccutive Order 13771 encouraging
deregulation, are discussed in Part 11l Other countries” cxpericnces with
regulatory budgets sre noted, as well as suggestions from the RAND

¥ Lo e g Powarn IL LEVE, INTRODUCTION T0 LECAL REASONING 6 {1049) (B i only folkiors
which holds that a stanie if diealy weinze can be completely unambiguas and sppésed as nbenided o &
specific case. Fortunately of otherwis, ambigaity bs levitable in both statnc and cosstintion as woll as
with caso law. Horon reasoming by cxnmple opermes with all three.”).

T Michigen v, EPA, 135 5, CL 2689 (200 5%

S ULEC, 55 BOI-BOS (201Z)

* Sev Edwin E Huddbeson, Letier 1o the Ediior, Remoring e Ll Separation of Powers, WALL
ST, ). Jan T-8, 2007, at AlZ Seealre SEC v, Chenery Comp., 532 LS. 194, 202008 (1347} To avoid
“stultify[ing] the administrative process,” the Coun held, “the choice made botwetn proceeding by
general ruls of by individl, ad ko litigasion [mamt be] ono that lies pravasily in the mfoomed
dncreton of e sdminmirlive apeney.” A
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Corporation and others for improving the Trump Administration’s
regulatory budget approach.

Part V argues that Chevon should survive in the fiuture, both in the
short term as a matter of politics favoring agency rulings issued by the
Trump Administration, and in the long term because it “more accurately
reflects the reality of government, and thus more adequately serves its
needs,”™” The Supreme Court may well adjust Chevron’s common law
principles to alleviate concerns about overly “reflexive™ court deference to
agency views. This may well cut back judicial deference and agency win
ratcs in contested cases. But the more important issues for the fiture of
executive branch agency power will be whether the Court embraces the
major question doctrine or extreme textualism’s narrow reading of AgEnCcy
statutory power. If the Court adopts either of those theories, it could
dramatically change the status gquo and result in invalidating many morc
agency rules.

Il. CHEVRON AND ITS CRITICS

Traditional tools of statutory construction include cxamination of the
statulc’s text, structure, context, and legislative history; consideration of the
statute’s object, policy, and consequences, and the need 1o construe the
statute to avoid absord or bizamre resulis;'' as well as Chevron deference to
the views of the agency administering a less-than-completely clear statute,
There are disagrecments, however, about the precise meaning of these
principles and how they fit together.

A. Chevron Basics: Brand X and Home Concrete
Ordinarily, the administrative agency that administers a statute enjoys

some discretion in interpreting its meaning, 5o that courts will defer 1o the
agency’s reasonable construction.” (Courts have also deferred w0 an

"* Amtonin Senlis, fwdicial Deference 1o Adminisirative Interprefations of Lavw, 1989 Duxe L),
SLL, 520 (1989),

" See, eg, Cheveon US.A, Inc. v, MRDC, Inc., 467 US. 837 (1984); Intel Corp. v. Advanced
Micro Devices, $42 1.5, 241 [3004); Pilst Life lss, Co. v, Dedesssy, 451 US. 41 (1957); Wis. Pab.
Intervenor v. Morsier, 500 U5, 597, 610 e (1991); Train v, Calomdo Pab, Interest Research Grp., Inc.
426 UK, | {1976) Mosa Pharm. Corp. v. Shalals, 140 F.3d 1060, 106768 (D.C. Cir. 1996} GERALD
CIUNTHER, LEARKID HANT: THE MAN AND THE JUDOE 470-73 (1994); Henry J. Friendly, M. Justiee
Frombfurier oml the Reading of Seteter, i BENCHMARES 206 (19%67E A, Revmond
Dictionaries, Plain Meawlag. ond Context b Starutory Interporeianion, 17 HARY, 1, L. & Pun. PoL'y 71
(1594} See pemeraily Lon 1. Fuller, The Case of the Speluncean Explorers, 62 Hagv. L BEV, 616
{154m),

L Even an sgency's isterpretstivs of the scope of i own sstwory authority (that is, its
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agency’s reasonable interpretation of its own ambiguous regulations).” In

——

Jnm-inﬁ:-jhnumdmunmmmmnrmu.rmmus.mmmw
the courts owe no Cheoon deference to an agescy’s interpretation of & sisoale whene the agency's
Mnm“in:ﬁ%uu.fﬂ&ﬂﬁ%mﬂh
Linited Simies v.Huﬂ:rp,mu.s.mmn;mmv.umm.mus.mmm
(holding that sgency policy stibements and enforcement guidulines, which lack the force of L, fall
outsile the scope of Cheveen s salytie framework). Sew gpenerolly Cass B Sunsteln, Cheveon Step Fere,
92 Vi L REV. 187, 207-09 (2006), & court owes no defermmer b the prosecstion's inborpeotaion of §
criminal low. Soe ep., Abmmski v, United Sttes, $73 U5, 18%, 19 [20H4), Wheee an agoncy’s
SUAory interpectation tangets an area i which it hes no jurisdiction, such as the scope of judicial
l'ﬂ'inr.mﬂnmhmum.hm.mtmﬂuﬂiﬂllhin. I 765, 177870
(200 9). Mor is Chevron doforonce ewed b am agency interpeciation of statute A that lmits e scope of
l-ﬂlﬂ'h‘.lﬂ'l:lnH[r;..hﬁlhiihﬂhﬂlhi&uulﬂm.ﬂhﬂphﬁn%ﬂL-rn"n.IJ-E
B Cu 1612 {201} Nor docs Chevron deference apply where more than one apescy sdeministers the
ﬁhthm.ﬂuthmuf]nh-ﬁuhﬂlwm&uhhmuﬂmmmmh
mmmm,ﬁ&pﬂhﬂn—p}hIManmm
M_Fruifﬂn.v.hmﬂlﬂilﬂﬂm]; Kolioy v. EfA, 15 F34 1100 (O, Cie, 1004} Kelley
ex rel. Michigan v. EPA, 25 F.3d 1088 (D.C, Cir. 1994), cort. deviead, 513 U5, 1110 {1995). The Court
thmlrm:hifrmmhhm&hmmhuw interproiation of & disputed
wontrctusl \om. See Sconic Am., Inc. v. Dep’t of Transp., 130 5. C1. 2 (3017} (shement of Gorsuch, I,
ﬂnnhnu.l:,a..um:.,m-;&mmamu.a-mm-w.umﬂm
maumﬂnﬂnmmﬁmummum.rmaw
Mﬂﬂ.lﬂﬁiﬁ“mhwmwhﬂh ex., Neckler v Chaney, 470
LLS, B2, B30 [15%5),

i ﬁu.:p,.mf.kuhtlu.!mmmtlw%-.wmnwm,mu;
410 (1045, Even the agency's brief on sppeal (oven an amice brief pecsented by e sgency imelf, ss
opposed 10 scparate appellale counsel's “post hov raticealiations™) may wepply B¢ comtmiling
imgcxpictalion of s srchiguous repulssion or additionsd support for o challenged agenoy rule or
regelatory inferpectation, if it reflosts the agoey’s “fair and considered judpment™ that iv nof plainly
eITonels or inconisionl with the regulstion. See, ep, Decker v. Nw, Env't Def. Cir., 568 U.S. %97
{2013); Chase Bank USA, M4 v. MeCay, 562 U5, 195, 20708 (3011). Cf Christophor v. SmishKiine
Hm%mu.&:ﬂmll!ﬂﬂwwimﬁwm@mﬂ
s oo reggulation ). '

hhmﬂhﬁnﬂumhd]wnﬂihﬁmﬁlﬂh%hﬁmt Wi,
138 5 Oo 2400 (2017), declined 1 avernalo thoso cases, Kiror mvedved o Veeram A dminisiration
mferpretstion of is ows ropulation thar denicd Mariee vetzren James Kisor over pwesty-tao yoars of
mmwuhmmdm.mh'mtqiﬂM?ﬂ'ldﬂ
ﬂhhiﬂﬂm.ﬁdrﬁummhﬁ.hﬁwummhinMAwuﬁh
clanifying and mamrowing its scope. The Court acated sad remandal for the lower coun o fing direcily
meerpret te VA repulation af issue mmmmmmhm@m
for fiwe Justices (discusvnd bebow im Purt 1115, ) cataboguss the proroguisites fioe, exed Himiitalions oo, dwer
m:mwhm“hmﬂmnw‘nmmh
mmmmnmmmmm-ﬂmmﬂu
agency must take account of rolimnce interests and avoid anfair surpise. To the dissoaters, the sajorin’s
“newly reinoled, multi-faeetad, and hhwmwwmhmmn
= Ty new and udnbmmuﬁﬁnﬁ-du[hiwnhﬂmlmhﬁd- in bruth, Fambificd.”
il imﬁﬂﬂnﬂhhmrq}TﬂnﬂiﬂqﬁIMlMﬁmﬂrhﬂﬁumﬁ
MM!MMM-MMHMM&EM-WMHMMM
M—-ﬁﬂ:ﬁmw-m-ﬂmm-mﬂ;‘m'hw
of & gabste; whethr it conflicts with a prior agency intorprotation or crestes “anfiir surprise™; and
whegher it is “motking wrore thee & convesient Hitiguitreg position.”™ See Decker v, Mw. Env"l Def Cir.,
S6H WS, 597, 61 5-16 (2013) {Koberis, O, and Alitn, 1, concurring, Seslis, )., concaring in partl
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assessing the validity of the administrating agency’s interpretation of a
statute, the courts apply Chewon's famous two-step test. They begin (in
mum}hyukmf“whnthuﬂmgrmmdimllyapukmtnﬂmpmm
question at issue.™"* 1T s0, “ihe court, as well as the agency, must give cffect
to the unambiguously expressed intent of Congress.™" Yet if the court finds
that “the statute is silent or ambigeous with respect to the specific issuc,
then the court proceeds to step two, where “the question for the court is
whether the agency's answer is hased on a permissible construction of the
am“‘ﬁm@mﬂ];wﬁ%mymwmmMm
mpnctws standard of the Adminisirstive Procedure Aci (APA) as
govermning whether an agency interpretation is “'a permissible construction

Christopher v, Smithiline Beecham Corp., 567 U 142, 155 (2002) Talk Am. Ine. v, Mich, Bell Tel.
Co, 564 UL5. 50, 6869 (2011) (Scalia, J., concerring). The Usited Staes Oorvomment smgued in Kisor
St duer deference shauhd be clasified ssd numowed, but mod overruled. Oeher erities off dier-Seminole
Eock argued that those cases violaiz section 708 of the Adminisirstive Procoduse A (APA) disecting
reviEwing courts (oo agemcies) o docids (he meaning of s “sgzooy sction”; that they are maore difficuls
o justify on the hasts of implich congressional isent than Chevean; that when & oot gives controlling
weight 3 &n spency's informal enterpretation of fis ewn repalafiom under Awer-Semimye Bock it shor-
chiceits the “incentive™ stnaciure of the APA requiting notice-and-commen! legislative miemeking (o
opposed Bo informal iniespretative pency pronouncaments) bo ¢reals legally binding rules; that Juer-
Spmimke  Bock deference shoukl be replaced wath son-mandatory Skidmore  deforonce (a
“persuasiveness” standand, considering mubliple Bctonl; sl tal “the power 2 wrilz o low and e
power 0 iniorpeet it canrcf rest in the same hands,” Decker, 568 LS. st 19 (Scalia, ). comcursng in
pot ed disseniing in parl But these claioes were unavailing. See, e, Kbor, 149 5. Cr oot 2412
(~{Ejven when agency activities take logislative and jpadicial forms,” s “does not viclate the separation
of powen" becsuse “they conlinue o bo exercisos of the execullve power.™) (inlemal guotstoes
pmitied). To ix defenders, dusr deference it 3 common liny dociring that courts have developed over
mupy years thepugh the pormal ceseby-case method with tiloeed pegeeses o counter any potontia]
misuse. All apree that Awer-Semimode Rock dofepencs stands on 6 different fooling thas Chevn
deferemce. See dal al 2424 (Boberts, CJ., concuming); & af 24235 (Gorsuch, Thomas, and Favenmugh,
1., concurriag in the fadgment).

W Chowon, 467 LLS. st BEL

W okd mt BAZ-AL. “[Thnditional ool af walery coesinction™ should bo emploved, Clavwon
instructs, 1o ascerinin whether “Conpress had s intemtion on the precese question af issae.” [ sl BY3,
o Compare Micholas B Bednar & Kristin B, Hickmaes, Cheveoe’ fmrviinbitity. RS iy, Wsil. L.
REV. l]?lﬂﬂ-lﬁ{ﬂin;“%ihﬁdtﬂmm-dm.mmlﬂd
commentmions have exhmustivoly dissectod Chevon, Justice Stevens bas commented that bis opision in
Chevron was simply a lair susmary of wel-peitied comenom law principlos of sbministrative biw, See
Toon GARVEY, ComG. RES, SERY., ROIZED, THE JURISFEUGERCE OF JUSTICE JOsiN PAuL STRVENS:
TimE CrEVRoW DOCTRIRE 3 (2010), This & consistent with the erigimal logislotive understandieg of the
ATA'E itope-ol-mview provison. See o note 261 ond scoomparying it Given that sdministrative
Isw covers neardy ko olice spectram of human scbvity, see Henry J. Pricndly, New Tremds in
Addministroiive Lo, M0, BAR, 1, 9 {1974), it 5 w0t surprising that Cheveon’s tao-sicp analysis woolkd be
restated, questoned, supplemened, refined, and deweloped with the identifeation of exceptices (“sep
wero™] and nuaness (Chewoa siep 10, 1.5, med 207, and a renewed meeogniton of older, differnt
standards thal spply where Chewon docs not apply (Shidmore “periussivensss™ or Chrisfenses
defierence] [n the myrisd different fact settings that are presenied by the eees.

® Chevronm, 4857 LS. at 343,
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s

of the statute.

Within reasonable hmits, an agency may switch positions about the
meaning of a statute that i susceptible © more than one reasonable
interpretation. Under FCC v Fox TV Stations, Inc, when an agency
changes position, it must indicatc ils awarcness that it is changing position
and that there are good reasons for the new policy. It should explain its
choice if “its new policy rests upon factual findings that contradict those
which underlay its prior policy™ and it should account for any “serious
reliance interesis™ on the oid policy.'™ But an agency need not demonsirate
to the satisfaction of a reviewing court that the reasons for the new policy
are better than the reasons for the old one."” Moreover, agency action is not
subjeet o a “heightened™ or more searching standard of court review simply
because it represents a change in administrative policy.®® With its decisions
in National Cable & Telecommunications Ass'n v, Brand X Internet and
United States v. Home Concrete & Supply, LLC the Court ruled that
agencies may adopt their own interpretation of a statute, difféerent from what
carlier court decisions have approved.” but only where the earlier court
decisions left open aliermative interpretations and did not declare the one-
and-enly, “once-and-for-always™ true definition of what the staiute means.™

8. Criticisms from the Justices
I. The Marbury v. Madison Critique
Several Justices have objected to Chevron on the ground that it

undermines the basic principle that courts (and not agencies) should be the
ones to “say what the law is.™ But as stated by Professor Louis B. Jaffe

" See, g Judulang v, Hobder, 5635 U5, 42, 52-53, 52 0.7 (200 1k Motor Vehicle Mlin. As'n v,
Stake Farm bet Ao bns, 483 LS. 29, 43 (1583} ("The sope of mview under the “arbitrary and
caprivions’ standard & eaivow, and & court & hol to subslibsle i judgmant for that of the agency. . .
Momally, an agency nale woald be srbewary and capricaoes if the agency has relicd on Tsciors which
Congross has not issended ir 1o consider, entirely failesd o consicder an isspeartant aspegt of the problem,
offered s explanation for fs decision thal nuss counter lo Bhe evidencd bufors the sgency, OF it &0
impdansible 1hat il oould not be esoribed (o 8 difference & view or the peoduct ol spency expentise.™)

" FOC v. Fox TV Swathoes, Inc., 456 LS. 502, $15 (2009

bl

]

M e s14.

I Kee War'l Cable & Tebeoomms. Am'n v. Brand X Intemet, 545 U8, 967 (2008,

¥ See Usitedd States v, Home Concrete & Supply, LLC, S65 LS. 478 (2012) (relusing s extend
Chevron deferencs 1 8 Treasury rogwlation thal was based om & stamiory constroction thal was
foreclosed by an earfier Saprema Coart decision that lefi ne room for oy difforost constroction by the
pERCy ).

™ Marbury v, Madison, 5 105, {1 Cranchy 137, 177 (1803 (It is empkatically the provioce and
duty of the judeinl depertment (o sy what the law 27), See BNSF Ry, Co. v Loos, 139 8. Ot #03,
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years ago:

MjuﬁddWWM'mymlhnhwis'[s&ﬂlynﬁmHmdnhmud
by the courts’ power to determine whether the law has committed
interpretive authority to an agency. As to factual questions . . . a5 to legal
questions . . . and as 1o procedural questions . . . judicial review, although
independent, decides that the law itself, rightly understond, is best taken 10
cede judicial suthority to agencies.™

What Chevron and Brand X do is arficulate judicially enforceable
common law limits on these principles. An agency's statutory interpretation
will be sccepted by a reviewing court, only so long as it is not preempted by
“the unambiguously expressed intent of Con 23 and only so long as it
is “a permissible construction of the statute,™ and only so long as it is nmot
foreclosed by an earlier court decision eonclusively declaring the onc-and-
only “once-and-for-always™ interpretation of the statute. Nothing. in
Cheveon/Brand X destroys the Judiciary's “checking power™ to enforce
these limits. Whether and exactly how the common law should sharpen and
refine these limiting principles is the question.

Other articulations of the Marbury v Madison criticism asseni that
Chevron i% unconstitutional because courts have an Amicle I duty to

exercise their own “independent judgment™ in interpreting a statute.” As

90409 (2019} (Getuazch and Thomas, 1), disseming); Michigan v. EPA, 135 5. Cu 2668, 2712 2015
(Thomes, L., concurring). € Kisor v. Wilkie, 139 8, C 2400, 2446 n.114 (201%) {Gorsuck, Thomas,
and Kavanaugh, JIL, concring in the judgment) (saGng that thers are “serious queshons™ abool
ﬁnm?mﬁuhhyﬂhmﬂhﬂhﬁ?ﬂ}huﬂﬂﬁﬂﬁﬂmmm.m
U8, 290, 316-22 (2013) (Robers, C.J, Kennedy, snd Aliso, 1., dissoniing) (objecting o Chnron
memwﬂlmmmﬂmﬂﬁﬁmuwn{hm‘mm
jiarisdiction and setetory muthority); Loenzo v, SEC, #71 F3d 578, 600-02 (D.C. Car. 2017)
[Karvanaugh, 1., dissentiog) (criticizing Chevean and curment law's “agercy-centric process™), affd, 139
8. CL 1094 (2019); Erett M. Kmvanaogh, The Role of the Judiciory in Maniainimg the Separarion of
Powerr,  HipmaG® FousD. (Febo 1, ZOIE) hips.wrwe, beritape, org/sites’do faule/ Tilen 2018
ONHLIZE4pdf (simting that “judges should serive for the best reading of the siabuie " inshend of
sgonizieg ovet whother & sianuie i ambiguous mough to open up Chevon deftomon 10 an Bgency’s
reasonabie (bul not optimal) sEiiory inberpreLation .

™ gew Adkian Vermeuale, Bwresucracy and Dirvust: Lanalls, Juffe, and Kagan ot dhae Admintrinalive
Sate, V30 Hars. L REV. 2463, TS, 2478 (2017},

: Tmum..mv.mmmwu&m.mﬂm

* Carfiss-Rodrigues v. Hokder, TO2 F.3d 204, 31316 (% Ca, 204 2] (en bunc).

B Babbuwin v, Unlisd Sinkes, Mo, 19402, 589 US  , elip op af 4 (Feb, 24, 2000) (Thoes, 1.
dissemiing from the domal of centiomih

M ce g, Mickigan v, IPA, |35 5 Cu 2669, 2712 (2015) (Thoenss, J., concurringl; Philip
H#W.mmmErin.uﬂun.w.um.l..Ew.llﬂmm.&rmwﬁPh.Emv.m1Hs.
ﬂ.ﬁ}.MIﬂINMHMILM;}MﬁHB;Mm&g'M;
rticism of Cheveow deforence™ snd siatieg thet partics should receive “an indepesdent judicial
interpretiion of fhe lew'™) Relying on vhe “independent jodgment™ snpament that coums elons s
ImmH.mmmmrdﬂﬂﬁhmhmmnfmm
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Profcssor Jonathan Siegel poles, bowever, Chewon deference properly
understood does not prevent courts from interpreting statutes: “An
interpretation that determines that a statute delegales power 1o the cxccutive
is still an inlerpretation,™

2. Justice Thomas

Justice Thomas's concurring opinion in Michigan v. EPA states that the
Court should reconsider the broader question of whether, when, and why
the Court should ever defer to agency interpretations of federal shﬂul_ug..“
Under Chevran deference, when courts defer to an agency’s interpretation
of an ambiguous statute, the courts say they are deferring to any plausible
agency intcrpreiation (not “the best™ interpretation). According to Justice
Thomas, this calls inte question the courts” ultimate authority to “say what
the law is.”™ Morcover, “agencics interpreting ambiguous siatutes typically
are not engaged in acts of interpretation at all” but instcad arc engaged in
the “formulation of policy,” filling in gaps based on policy judgments made
by the agency (not Congress) about which policy goals the agency wishes
to pursue.’” In Justice Thomas's view, this is a “potentially unconstitutional
delegation™ of Congressional power to an executive branch agency.™

These objections to Chevron have been largely rejected by the Court to
recognize the practical needs of the modem administrative state.” Merrick

interpretations. Kee, o, Tetra Tech BC, Inc. v. Wis. Dep't of Revenus, 914 MW (Wi MIE)
King w. Miss Military Dep't, 245 S0 5d 404 (Miss. 2018k Aarcs Saiper, Chevrors amd Deference v
Sxane Adimiiniatranive Lave, B3 FuRDILAM L REV, 535, 538 (2014

¥ lonsthan R Siegel, The Coretirutiona! Case jor Chevron Defercnce, T1 VAND. L REV. 807, 943
{218, Accard ity of Artingion v, FOC, 569 LS. ot 517 (2013) (Reberts, 1, dissnting) (cuplaining
wity Chevrew defizrence compors with the judicial roview provisions of the APACIn § LLS/C§ T06)

U e Mbcddpens, 135 5.0t ai 271214 (Thomas, 1., conciifmsg).

kw2702 (citeg Mathury v Medson, 5 US. 137, 17T (1B03)), See ol Peree v Moalg.
Bankers Assn, 133 5 Co 1099, 1201525 (2015) (Themas, J.. concsiring) (siating that tho pakcary “a
duty bowsed bs exercive mdependent judgment in applying the baw™ amd thal Seminole Rock deforence
“undesmimes the judicial ‘check® on the polifical branches™); MOR Metwork, LLC v, Carlion Harris
Chinopractie, Inc., 139 5, Ou 2041, 20856-57 (2019) (Theanas and Geesuch, 11., conoarring] (mpgesting
thai Insolir s Chevron requiees judicial defence i cortin apency slssory imerpretations, o o
mrconstitaionsl). Jestice Thomes suthored the majonity openion in Sroad X—one of the sSongest
ailinmations of Chevror—bui be hes sinoe dissvowod it Sor Belidn, slip op. &t 2 (Thomaa, 1. disenting
from the dernl of certiomen L

" Mekipan, 1335, Cr ot 271213 (Thomms, |, cancurmingh

MR ab2TLY.

B See, ag, Mistretta v, United States, 488 115, 361, 372-74 (198%) (describing cuntent I
rojecting or severely limiting the roncelipation dactrine: Congressional somes may allow the eusmive
o make new rules of genersl applicability, so long es the begishition contains an “intclligible principle™
that “clessly delisestes the peneral policy” the agesey & to apply and “the boundarses of [ils] delegnicd
authority™); KRESTIN . HICKMAN & RICHIARD 1, PIERCE, IR, ADMINSTRATIVE LAW THATEE § 332
{Gh gl 2009 (ierveying critickms of Chewon); bl i § L6 (mnvaming the history of the
mondelepution docirme). Momdelepation deetring might be revisied by the Cost b the fuee, Bul o
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B. Garland, now Chicf Judge of the D.C. Circuit, points out that, in many
statulory schemes:

Congress plainly commitied to agency discretion the choice of the best
means of effectuating the statutory purpose. Adoption of & “best” policy
requirerment would all but guaranice substitution of the court’s judgment
for that of the agency, and the consequent removal from the agency of the
discretion Congress inteaded to confer. ™

The statutes that give wide latitude (o agencies o interpret what the law is—
of to choose the best means of effectuating statutory purposes within
bounds set by the siatute—often do so in order to draw on agencies’
technical and policy expertise in fast-changing areas. This helps avoid
ossification of the statutory law by preserving flexibility for agencies o
come to grips with changes in science, technology, and other new
circumstances.

Chevron deference according to Justice Thomas is also “likely contrary
w the APA™ This criticism overlocks the statulory text and legislative
history of the judicial review section of the APA (5 U.S.C. § 706)."* After
canvassing that statutory history, four Justices in Kisor v. Wilkie held that
the APA docs not significantly alter the common law of judicial review of
agency action.” Chevron reflects those common law principles,

The objections raised by Justice Thomas nevertheless confirm that
some Justices are prepared to consider checks—including constitutional
scparation of powers claims, cost considerations, and the major question

presend @ mgionty is not willing iodo that. See Gundy v, United States, £35 5. Cr 2116 (3019) (rejecting
rondelegation chalinge io & orinsine! staiuse delegating broad methority 1o the Unired Smics Anomey
Generall; id st 2130-31 {Alito, J, concurring) (ststng a willingness o nevisit nondelogation [ssocs in
un approgEkale fsur case with o fiall Coon, bt soting that st present s majority is not willing 6 do
Bai”) il ot 213148 (Gomuch, Roberts; and Thoamas, M., disseeting) (supporting revitebizisg the
nondelegation docsrme, and complaining sbout “dchegation mn rot” in Gwnde even wsder the
permissive sandands of the past). See afo Paul v. Usied States, 1405, O W3 (2015) (xiatemest of
Justice Ksvansugh oo tho denial of certiorsd] (cosmmomsing thal where “msicr policy guestiars™ an
mmmnﬁmdnmiu'uywﬂhlhumﬁd-ﬁmhhmm

= Memick B. Garland, Dervgualation amd fudicial Review, 35 HARV. L. REV. 307, $60 {19%5). Sae
il Slegel, rapra note 30, st 42 (expluining that where sn apescy state is amispuos, Clevwen o
hmﬁmﬂuhﬂﬁ:ﬁ{ﬁﬁhﬂﬂwhﬂ%hhwﬁmbwh‘
or () thai “the cou is ko inberpret the stefule & cresting & meni of pormissible sclions end delegating
to the sgency the powor fo choose smong them,” or (3) that stetulory amibiguity confers agency
“policymsking power™ o different than “polazymaking  power conforrod by express  sisbsiory

" Berdchwin, elip op. ut 44 (Thomas, 1., Sasenting from the deninl of cortiomsi)

" Sor by ot 264, The ststutory 1ext and history of APA § 706 abo vebut Jsstin Thomss view thal
“thetw i 0 Irsiorical fusiification for defrring o foderal agencies™ el that “(hewron i incomisime with
wrﬂiuﬂmm"mabup o 58 (Thamas, §, deemiting fom the denil of
cerhoaan

® Sow Kinor v, Wilkic, 179 5. Co 2400, 341 0-247 (109},
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doctrine—on executive branch assertions of agency power under general
statutory grants of authority.

3, Justice Gorsuch

Une part of the Chevron regime that has received particularly harsh
criticism concerns whether agencics may “overrule”™ a court’s inte }
of a swtute.® But this criticism by Justices Gorsuch and Thomas—that
Chevron improperly allows agencies to “overrule”™ couris—is UNPErsUAsive
hecause it overlooks the principles stated in Brand X and Home Concrete,

Brand X and Home Concrete hold, as noted above, that an agency may
change its interpretation of a statule, switching among valid oplions o
adopt a different construction within rcasonable limits allowed by the
statute, even if the agency's ncw interpretation is different from earlier
Judicial interpretations.”’ This option and flexibility exists for the agency,
however, only so long as the courts have not earlier declared definitively
that the statute has one and only one true meaning." While agencics can,
und occasionally do, deliberately go into conflict with the “once-and-for-
always™ statutory inferpretations of o lower count, hoping for a more
favorable ruling from a different court and {ultimately) the United States
Supreme Court, they are not permitted to disagree with the “once-and-for-
always™ statutory interpretations of the Supreme Court.® In short, Brand X

& Sew, e.x, Guikerez-Brizusla v. Lynch, 534 F.3& 1142, 1143, FES0 (0™ Cir. 2018), Tn Gatiprres
Frizusls, lidge (now Fustice) Caorsach eriticizes Chevron oed v X on the pround thet those cascs
iwmdhwlmhm*mmletjuﬁuidpmdmlin favor of the agescy™s pcfinsd
ineerpretation.” & m 1143, See afss MEL CGomsic, A Rirumiac, P You Cas Keer I 43 (20109
{n-ili:'nhjnnTmlhl.'irurh';dn:iinninb-ﬁ'hﬁ'nﬁumﬂtmmﬂ—-i:,lhuﬂuwmd'
qﬂkhﬂn:u:hn‘up.ﬂyurbﬂﬁlmiqw[h]dﬁuﬂ1hmmﬁmn
jucticial deciadon™ (conphwsty in originall); ad f 75, T7-79, K3 (arguing st henpth St Cheves and Sramd
A should be overrilod becanse thows devisions improperly allow agencles 10 “overrle™ “overm,™ oe
“:h-dlmmd"mdnddmum&mu&.urm; Beldvein, alip op. ut B-11 (Thesnag, J_
dizscnting from the deniel of cemiorar) [~ Brawd X likely conflicts with Articla 101 of the Comatisation”
hocause “Hrand X gives agencies. the power w effectively overmule fudicial precedenin™y. This view
tﬂmﬂﬁlﬂﬁmﬁhﬂmh‘mjuwmmmdm.ﬂwslﬂulrﬁm
like the E-wmfﬁ'ﬁnahim,mmwhjmmhulumhﬁwmm*j-ﬁm
mterpreiations of samma® MiCHAEL TIDN, DEVVLOPMENTS IN ADMINISTRATIVE LAW AND
RECIULATORY PRACTICE T4 {201 &) feiting Orrin Haich, Pres Release: Senate, Howre Leaders frtroducs
Bill wr Restoee Regmiatory dccouniobiliny Though Jwlicial Review (Maseh 17, 2016} fom file wigh
LUndversity of Louisville Law Review))

"' Sre Man'l Cable & Tolecommns, s’ v, Brand X Teternet Sorva, 3445 U5, 9ST (2005 (providisg
M-ﬁlmhmwhm.mwmmmwiﬁﬂlmm
intqmuim.nuunﬂuimndd;whhmhmmmm}

! See Unitod Suics v. |lome Concrste & Sepply, LLC, $66 115, 478 (2012} {eclusing io give
mm#ﬁm:maTmrmhmmeMlmmmwwu
carkier Courd mmhlmwm[mmrﬁihmmb}hw}.

! Ser, e, Mat'l Envil. Dov. Ass'n’s Cless Air Project v. FPA, 891 F.2d [0a1 {00 Cir. 3008)
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and Home Concrete do not allow agencies ta “overrule” courts.**

Justice Gorsuch bas suggested that his Article [1l concerns might be
mitigated if Chewon were interpreted simply as allowing agencies 10
engage in interstitial policy-making, within statutory bounds. But this
would create a mondelegation issue, he suggests® That view of
nondelegation doctring is unlikely to prevail under currcnt law, unless a
majority of the Court is willing to re-examine iL.**

A well-settled limitation on Cheveor—that clear stalutory text trumps
an ageney’s contrary interpretation—was invoked by Justice Gorsuch in
SAS Instingte, Inc. v.Jmmr&jmumPamnﬂﬁm'shwpmaﬁmufa
patent statute.” “[Tjraditional tools of interpretation” left no room for the
agency’s view, the majority held.** Moreover, the Court stated that it would
not “defer 1o an agency nﬁ:hl‘spmf:mmbmmmmmhmgimmm
*hypothetical reasonable legislator’ would have favored that approach.™

{Mhmﬂmmwmwhﬁmmmuﬂniﬂnn.
I-hnut:mam.mmu.s.m{mmwmnwuramm
decision that beft no noam log eny difforen comtuetion by e agency).

W oy Administrative Low—Chevros and Brand X—Tenth Cleeslt Heddr that Certatn Agency
Interpretations Have Mo Legal Effect Uil Courrs Approve, 130 Haxv. L. REV. 1496, 1496 (2017) ("tn
Jnmmgwdum“nmmmhcm“ﬂﬂ;ﬂﬂmimﬁ
nfnlﬂnlmpﬂﬁhhmw&lﬂlﬂw!qﬁn'mﬁﬂf—m in
mmu-mimm.lmmﬂm”mmu
policy, fivet aancunced in an individual e, applics “retrosctively” in thet same adjudicative zase
where i is firsl amnounced, s well as prospectively to cther cxses from the date of i srmomncemest.
Eu.:;..linmﬂl!mm.,mﬂeiiui15.].||1nu:|wh-1ﬂiﬂnlnrhlﬂ'
miﬁpﬂkﬁﬂmﬁqm}dnﬂitrlﬂhumbkmmwnh-dmﬂ
ﬂmmu-_ﬁumhﬂpﬁmwpﬂhy—-ﬁrhwmm
mhmhm&m—qmﬁmmﬂmﬂhwm.md
WMHWDWMMMWHpﬂhhHHMM
See, e, Pores v, Mong. Baokers As’n, 133 8. O 1199 {201%5) (holding ¥hal reliance maercts of
rq-udpuuumhun-fuduuutmulﬁumﬂmmmﬁwﬂhwh
uﬁmlrnd:undm!-ﬁﬂnlrﬂbﬂﬁumniwuhhmﬂhﬂ
mmmi-mﬁmmwwmﬂmw;mmmwn
Mﬂw@:-wliﬂuhﬁh%ﬂﬂ“nmﬁmm
inferpretation. e, eg. Garcia-Maninez v, Scssions, 836 F3d 1391 (Mh Cir. HOUE) The opision
mn-ﬁ;hﬁwmﬂwﬂhhmhwmﬂﬂmm Well-
mdnﬂﬂuﬂ-ﬁmwmmmwunmﬂmﬂmﬁﬁﬁ.m
amy weod W dismantle Chevron o Brasd X

 fre Gatireres Ariwein, B34 F2d ot 1152-56,

B s Gundy v, LS., 1395, Ce 20106, 2110-31 {200 %) { e, ), conauming). Ind Republic, [ you
mmu.:mmm"cmm';m&m&nuhmdmcﬂp—i-iiuwh
m-wm"mtmhmhsulh manifes® MEIL GORSUCH, A
Imm.:c.]n'ﬂ"ﬂul'_'ml:mrrM—EMWLTmh:dhﬁlmuuﬂrgﬂfnmuihn
mtmmhﬁﬂmﬂﬁ.mﬁmwuqﬁnuw
muthority 10 an agency. Id.

T RAR [netiate, bee v, oy, 138 50T 134K, 1353 (2008).

"

WL e 130559, This sisiessent rejects Jussics Areyer's dissesting view Sat

In referring i Chevron, 1 da not mean thal courts are o ol (het case Bke a nged, Back-
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Five Justices agreed that “whether Cheveon should remain is a question we
may leave for another day."™ A month later, in Epic Systems Corp. v.
Lewis, the same five Justices suggested that where *the canons supply an
answer, Cheveon leaves the stage.™"

4, Justice Kavanaugh

Justice Kavanaugh is a texwalist who states that, in determining
whether Chevron step one or step two applies to court review of an agency
action, he “probably appl[ics] something approaching a 65/35 or 60/40 rule.
In other words, if [the statutory text] is 6040 clear, it is not ambiguous, and
1 do not resort to [Chewron deference).”™™ He has criticized Chevron for
encouraging  over-aggressive policy making by agencies™ He
acknowledges that “Chevron makes sense in certain circumstances, usually
when it merges with Stare Farm doctrine,” in determining the meaning of
broad, open-ended statutory terms.™ An cxample is Congress delegating
authority 1o an agency “lo prevent utilities from charging ‘unreasonable’
rates.™® But he decries “the ambiguity trigger in statutory inferpretation™
that ushers in Cheveon deference 1o agency views,™ This is because

[t]he simple and troubling truth is that there i no definite guide for
determining whether stattory language is clear or ambiguous, . . . We

fetier ule of low, instroctmg them slways oo sllow agencies keewmy 1o (H every gap = overy
statutory provision. . . . Ratier, | usderstend Cheveon as a ruls of thamb, guiding courts i a8
effon & respect thal looway which Congress intended the apencies 1o bave. | recognise that
Coagress does not always comiider sech maticrs, bl if o, coars e often mplement &
moe generl, virally omnipreent congressions] parpose —mamely, the crmation of u well-
functioning sifuiory schemo—by wiing & caponlike, judically cremed constricl, the
hypothetical reasoeable fepishator, ond asking what such lopislons would Bikely have
iﬂ.ﬂﬁdlﬂﬂmmﬁdﬂﬂﬂ!tﬂﬂhﬂnliﬂ_ﬁw—ﬂhmﬂhh

agency.

I mt 1364 {Breyer, 1., disssting. joined by Ginsburg and Sotomayor, U], Retics Kages did not join
that pat of Breyer's dissont, perhaps because of her view that gxreutve brasch Eine agencica shoald be
Mhmﬂmh\iﬂd’ﬂwﬁhﬂﬂhmﬂmwimﬂ“m-
L Eww, 2245 (2001 L

" B4R Insr, foc, 138 5, CLoal 1358,

1 Eple Sywtews Corp. v L, 38501 FELY, 1630 (20181

2 judpe Dirett Kavasaugh, The Soveph Siory Distingsichod Lectare, HERITAGE Fousn, 23243 (0o
23, 301 T, hitps=Fwrore horitage orgjoscplsiony 2017,

1 Gee Indpe Areit M. Kmanssgh, Teo Chollanges for thi Judige a3 Umpiee: Rarory Ambigwicy
o Coventitntional Exceptions, 52 MOTRE Dame L. REV. 1907, 1911 (2017} (“To bogm with, the
Chevron doclring crcourages. npency aggressiveness on 3 larye cale. Under the guise of smbiguity
whmmﬁhmnfm“hhmuWﬂhpﬁmﬂwﬁw
pukcomas. "'}
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cannol eliminate all ambiguity in stamtes. But we can stop using
nnﬁlgﬁﬁmmnuiﬂﬂfnrw]yhgdmmﬂmw
interpretation. In my view, judges should strive 10 find the best reading of
the statute, based on the words, context, and approprisie semantic canons
of construction,”

Only then would he look at substantive canons of statutory construction
such as legislative history (which he would check only to avoid
“absurdity”}.”

A further critique of Chewron and current modes of statutory
interpretation agpmz in Justice Kavanaugh’s book review, Fixing Stalutory
Interpretation.” There he writes:

mmurwamﬂhmhmﬁummhrﬂchﬂymdmﬂﬂﬁ
mefmﬂﬂummmu&um}wﬂmﬂ.m,lh:qwﬁm
qrwhmlumphihmnmhmmimmmmﬁmu..--Thu:
key move from step one (if clear) io step two (i ambignoes) of Chevron is
rElld:InmimlﬂhﬁmMguiI:hpmckmlhﬂﬂmhﬂdchﬁw Versus

Justice Kavanaugh argucs thal “some ambiguity-dependent principles of
interpretation should be applied as plain statement rules.™' These clear
statemeni rules include the presumptions that statutes do not apply
extraterritorially, that they do not effectuate implied repeal of other statules,
that statutes do not eliminatc mens rea requircments, that they do not apply
retroactively, and that statutes do not directly alter the federal-state balance
unless Congress expressly so states

Justice Kavanaugh supports the major question doctring {which he calls
the “major rules” doctrine) as a check on executive branch agency action
that is not ¢learly authorized by congressional statute.” While eriticizing the
difficulty of applying Chevron's inquiry into whether a statute is “clear,” he
endorses the same “clear statute™ test to affirmatively establish an agency’s

M gt 1910-13, dcoory Kevenaigh, fapra pete 21

M o Kavanaugh, rapre eote 51, ot 30454015,

" MH-MMWMII?HJ.!H.LE!.\I.IH!{EIﬂ;rﬂiIi::
ROMRAT A K ATEMARS, JUDIING STATUTIS (2004)%

Mg m2150-52

M1, et 3154,

e il ol 215455,

- g Uniked Siates Tebooomm, Ass'n v, FOC, 855 F.ad 381 (.G, Cir, 3017} [rejecisng o chalienpe
i the FCC"s nel netrality role); at 426 (Kavanaugh, J., dissceting) (srguing that, under the major
mm.wmmmmh-n.muﬂwm}:hmﬂmmﬂ.ﬂ
45305230 fliscumsing the “major rules”™ exception o Chevran].
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wuthority to act on ml_p:rr questions™—with an apparent II'HIEI:I:IP‘.‘:I.EII
against agency authority.™ He acknowledges that there arc difficultics in
defining what is a “major question” (the amount of moncy et stake? or
number of people affected?).*
All of these judicial eriticisms of Cheveon, coinciding with Republican
Party objections to President Obama’s expansive use of executive branch
Bgency power, may or may not persist now that the White House is
occupiced by President Trump, o Republican. The sweeping objections to
Chevron, voiced by some Justices, if accepted, would make it more difficult
for any President to implement his or her legitimate policy views. This is so
for the Trump Administration in such arcas as Net Neutrality, DACA, and
the Clean Power Plan, as discussed below in Part IV, In their zcal to attack
overregulation by agencies in the Obama era, the critics of Chevron would
diminish the power and flexibility of agencies across-the-boand, seriously
eroding presidential power.

C. Textualizm's Objections to Chevron
1. A Textualist Prmer

Textualism argues that judges should interpret statutes by looking at the
semantic meaning of the enacted statutory text, and should reject hgmlmn
history as authoritative cvidence of legislative intenl or pm’pﬂ&l:
According to the conventional wisdom, textualism emerged in the carly
1980s, when Justice Antonin Scalia of the Supreme Court and Judge Frank
Easterbrook of the Seventh Circuit began spinning out theorics of statutory
interpretation that focus on statutory text to the exclusion of legislative

e Wavansigh, rgora aale 59, 62135,

= Sre Kavanaugh. e sote 52, w0 51:50-32:00,

M e e, Joha F, Manning, SeconolGemonanion Tenamlice, 93 Cavir, L. BEV. 1287, 1288 (2010)
{reviewing the histsry of lextuslism in sistory interpretation); Willlism N, Eskridge, Jr, The New
Tentmaliow, 37 UCLA L. Rov, 621, B40-306 (1991) (desoribing the twrants of de new iotualizm)
Prodfeasor Merrill adds:

Texiualism i3 mot simply & revivel of the old plem meaning fule, It is & sophisticated theory
aof intorpecission which resdily sciocrmbodgos that the meming of wonks depends on e
context in whdch they are wsed The critical nasumption b that inierprotation should be
cldective mither than subjective; thal is, the judpe shoild ask what the ondmary rrader of 2
gizzgle woeld heve undersiond the words o mean 8 b e of ensolment, not whal the
imtemions of the casciing legiskinm wors, In practical tesms, te principal implication of this
cudirary render penspective i in banish virtally all cosssderstion of legishative history fom
sistuiory imlompoetation,
Thecamas W Mormill, Fenualinm and the Futerr of e Chewron Docirime, T3 Wash, UL L. 0. 351, 350
L3 {100,
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committee reports and sponsors’ statements.*” They claimed that textualism
is a more objective method of inferpretation than intentionalism, because it
focuses on what the ordinary reader of the statute would have understood,
with less “agency-liberating ambiguity.™

“We're all textualists now,” Justice Kagan has stated” But the
statutory text is not the be-all and cnd-all of statutory interprotation.
Textualism has influenced the way thai the Supreme Court has written its
opinions, particularly during Justice Scalia's tenure. But more reccat
statistical surveys of the High Court's opinions,” and a 2016 interview with
Justice Stevens, cast doubt on claims about “the rapid spread of textualism

"&%H-MMHEW:MMMMWW
possess o collective iniond, and et committec repors Snd sponsors’ Mabements do nol o any case,
coamely reflen legislative iiient, Furibemove, textmlists eote, sach logislative hisiory does ot
whhmﬂdl}m—ﬂdmﬂmﬂﬂlﬂﬂﬂmhhﬂh
murmnnmmm.ﬂrmmum.mﬂ:nm

 Soslis, mgrg nole 10, o 521, See alse Jobn F. Menning, Whar Divides Tetnealinis from
Purponiviss?, 106 CoLUM, L. REV. 70 (2006). Orver time, texnulisss’ supporting theories shifted and
mhdiumh;ﬁﬂmmw[l}hmmm.nﬁm“m“mw
Congress, staff, s inberest groeps masipolace and distort egislative history po that i does not relisbly
m-khhwn-whh:ﬂ]mmmm.Iibh-“MWW
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nﬁﬁ-umum-um;mxmmmmmmwlwsn&
warting in the 1990 such & hicameralism aed preseniment, the strctaring of legislative power, and
reluied concems abowt pomdelegation fron Coagress 1o lis committeos and individuals; and {4) the
“wocomsd-gonceation hextunlism iden that courts must enforce & clearly wondsd statutory Sext cven when
itn semmantic impon does not fully capture the wabstc™s Epparest purpsess, Sor, &, Manning, sypra nole
66, &l | 2921305, Masning, supra nole 67, st 65439,

¥ Eless Kagan, The Scalie Leciwre: 4 Dialogue with Justice Kapan on the Reodimg of Sares
E-2E, Adilness Belors the Harvend Law Schosd (Mov, 1T, 2005), b sy Law Brarvard oduson-scalis-
WW.#hm,mmﬁu idd
Wh-mhh—hﬂumﬂ-afnmmﬂ.
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wmmwmmmmmlwmmmmnmwnmmm
19811092 made & declining mumber af referenees 0 logislative Bistory and Chevrow: “Temalism is
:hmlrumdnﬂtmufh;iﬂmwmruﬁmmm-mln}ahﬂh‘
precipilously, whie the use of dictionacies (8 fivored soal) in moving up. The Chevme doctrine, in
conires, |s pot flourishing.” Ml s mots fi6i, at 354; i ac 357 (TThere can be no doabt th
texmabiom is in ascendancy and the use of legisiative history 1 discover congrossiosal istent is very
i om the decline™); il at 36263 {noting the “rapid spread of textuslisn among the Justiess"). Other
pammesiatens pobed thal, in the essly 1P, “the sslionce of “the lapisiative history quesnon” recedod 38
the Court peached as apparent eqailibeium in which it rojeciod 1exnlias” calls for the satrght cnclusion
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banning, mgsva mote 66, al | 304,

" Sae Anim 5. Krishnakumsr, Seconsidering Sbmantive Canons, 34 UL CHL. L REV, 823 (2017}
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among the Justices™ In the interview, Justice Stevens stated the best
explanation for the decline in the number of High Court citalions to
legislative history, during Justice Scalia’s tenure, is'not that other Justices
have converted o the textualist cause.™ Instead, it may be that they wished
to obtain the supportive voles of Justices Scalia and Thomas % avoiding
imnecessary fghts with them about the wse of legislatve history.

2, Origins of Textualism: A Matter of Interpreting the APA

The origins of textualism can be traced back, further than commonly
acknowledped, to disputes sbout the constraining power of statutory text in
the 1970s, which culminated with Fermomnt Yankee.™ There, the High Court
rejected the DUC Circuit's use of continually evolving, J:;dg:-ma:ic
common law for oversight of administrative ageney procedures.™ Instead, it
firmly cstablished the statutory text of the Administrative Procedure Act
(APA) as the touchstone for infcrpreting its major  procedural
requirements,” This overruled  earlier free-whecling D.C.  Circuit
interpretations of the APA that sought to add significant procedural
requiremenis o the statutory scheme as a matier of “common law™ that
reflected judges’ strongly-felt personal policy preferences more than the
stalutory text.

Tao be specific, in the 1960s and early-to-mid-1970s, the 1.8, Courl of
Appeals for the D.C. Circuit developed a series of theories to justify the
“common law™ imposition of additional procedurcs—over and above those
requircd by the statutory text of the APA or the Constitution—upen
agencics engaged in informal milemaking under 5 US.C. § 553 of the APA.
These swash-buckling D.C. Circuit opinions appeared in cases, usually in
dictum or an otherwise non-reviewable ruling, that invoked an amalgam of
considerations. These included: (1) constitutional due process; (2) the needs
of judicial review, which allcgedly created the need for agency procedures

" Meerrill, sngeri novs 66, 2 363,

M Eee John Peel Stevees in Convorsation with Camd P, Lee, ALI 93ed Ameeasl Mecting,

Washingsom, L0 16:37-19:35 (May 20061, keipoiiwsww yoiube somdwalchTv=xil vhE wl IBWk. com
[hereinafler Stevens latervien],
_."' Ere it Three Jusibees — Thoorms, Alvio, and (avuch - e contemaing e Thomasfeslin practioe
il withhodding their voles: from opinions or pars af opinless) thet rely oa lepslaive history, Ses
Lamnar, Archer & Coftin v, Appling, 135 5. C1 1752 (2018}, In Appling, every Justice joined the opinion
eucept for Part [V-B, which relicd on 0 Houss Feport, to which Justices Theormas, Alita and Gorsach
declimed 1o join withost explanstion, i See b Dig. Resliy T, Tse, v, Samers, 1305 O 767, THI-84
(ZOVE) (Thomas, Ales, and Gorsech, 1., concaring).

™ oo alss Perez v. Morig. Bankers Ass’n, 135 5 Cr, 1199 (2015,

"™ Fr. Yonkee Muslear Power Corp, v NRDC, 435 1S 509 (197,

™o
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adequate o ensure “reasoned decision-making” and a record adequate to
withstand substantial evidence review; (3) the common law power of the
courts to supplement the minimum procedures of the APA; and (4)
provisions about procedures in the organic statute of the agency.™ As
reviewed in Antonin Scalia’s article, Vermomt Yankee: The APA, the DC
Cirenit, and the Supreme Court, these D.C. Circuit rulings were applauded
by K.C. Davis and other administrative law professors and widely taught to
law school students™ But they were in profound tension with the
administrative law rulings of the United States Supremc Court. They
created a “continually evolving judge-made common law™ for "oversight of
administrative progedures . . . not hamd:gﬂn constitutional prescriptions or
rooted in the language of the APA itself.

Textualism, in the sensc of greater fealty to the statutory text of the
APA, was insisied upon in Permont Yankee. The Court definitively rejected
the notion that the APA establishes only “minimum requirements,” stating
that section 553 “established the maximum procedural requirements Which
Congress was willing 10 have the courls IMpose upon agencies in
condueting rulemaking procedures.™ Vermont Yankee “put to rest the
notion that the courts have a continuing *common-law” authority to impose
pruwdéllm not required by the Constitution in the areas covered by the
APA

™ One high water mark of theso croative 1.0 Circuit opinicns wes £ Dol v. Shexfler, 481 F.2d
58 (DUC. Cir. 1974) {iphobding the walidity of FAA's mandalory npe-tdl retiremen rule for commmerzial
lirhﬁﬂhﬂﬂ{u@lﬂmﬂmmmnﬂﬂrﬂqwd#m&-ﬂh
mwmrﬁmhinmlwm.mwh—m
government, which wan hmwmhumﬂ“mﬂﬂﬂmwh
these dicta. For exampile: Ordinarily, mgency rulemaking doos not implicets constinstional due process.
Lew il Momovor, i is a circular bootsirep argument i claim ghat the AP A"s stasadard of judicial nevicw
can be exbracted Bom the APA and then superimposed upon it 1o “ovorrule™ other paris of the APA

Clrewds and the Soprewse Cosrr, 1978 Sur. O, REV. 345 (197RL
T Sew Sealis, s mote T8, a1 FAR-52, 363-064, JE9-96,
" i at 363,

o Wrﬂiﬂﬂﬁ.nﬂﬂ-ﬂﬁmmﬂﬂ,nﬂ.

B Coslia, supra note TH, st 395-96, Equally imporiant, Femont Tankew rejecied the liigation actic
ﬂmﬁmwﬂMWMh-wrnﬁMﬂhﬁ-mﬂhh
mmmmwm-hmumwmunm
comiler matters “foroefully presenied,” See Fermom! Fankee, 435 L5, ot 553-54. Critics of the D.C.
Enmﬂ'lpm—rmmemewnumﬂ‘Hm
mmﬁ"nh?mfﬁ.jdhﬂﬁ-mmﬂhh:ﬂlmﬁmwd
ﬁ:MEﬁuu{wzﬂmthmmﬁ{wnhmmd
court review of agency action o involve mone substantive asessments of agency ralings, requising a



09| Chevron Linger Siege k]

Textualism in interpreting the APA’s procedurcs, and rejection of D.C.
Circuit adventurism, was reaffirned in Perez v, Movigage Bankers
Association® Again reversing the D.C. Circuit, the Court held that notice-
and-comment rulemaking procedures are not required to reverse an carlicr
interpretative rule upon which regulated parties have relied * The statutory
text of the APA clearly states that the process for revioking or modifying an
interpretive rule is the same as the more informal process used for creating
it in the first place. Reliance interests of regulated parties can be considered
on court review of the changed agency interpretive rule under the arbiirary
and capricious standard of review.

Textuatism's triumph in Permomt Yonkee and Perez was limited. Afler
Vermont Yankee, areas remain (such as informal case-by-case adjudications
constituting a large percentage of agency actions) where courts may find
that due process requirements fill the vacuum left by the APA’s omission of
specific procedures. The organic act of an agency may eall for additional
rulemaking procedurcs beyond those in the APA. Lower courls may
continue o expansively interpret the language of some provisions in the
APA itsclf that do not specify their implementing proceduncs—for example,
the “notice and comment™ provision in section 553(b}3) that courts have
interpreted to require an agency to disclose the scientific data upon which a
proposed rule relies, and the “statement of basis and purpose™ provision in
section $53(c) that has been imterpreted by the courts (0 require an agency
0 ANSWEr MAJOr arguments against a proposcd rule. ™

Moreover, where the substantive (as opposed to procedural) reles of the
APA are concemed, *a number of administrative law doctrines represent
substantial judicial clabormtion in tension with the APA's text.™" Afer
Fermont Yankee and Perez, “extensive sdministralive common law remains
on the books,” including Chevron deference, Auwer deference, exhaustion of
administrative remedics, ripeness, the presumption of reviewability, “hard
look™ review, and judicial remedies in administrative law, such as the
Chenery principle and remand without vacatur.™ There are many areas of

o

epency bbb cermistien wiik the sisoory pupose, and final agency culcome that are reasonable in
ligha & the: isctx, svailable slternarives, and simiuiory parpose].

" P v, Morigage ke e n, 13535, 00 11599 (2005,
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T berrper, xupra e 1, 6t 38 see alio Gillian E. Meteger, Esbracing Adminimanve Commnn
Law, B0 GEO, WaASH, L. HEV, 1293, 1293 (2012 (sapporiing “admimistative cemmon lee" &
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lpn:rﬁudhyf‘mh President, or individus] agencaes ™)

1 Walker, Moderniring the Adwministrathve Procedie dof. 69 Ansais, L REY, 629,
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administrative law that have been embellished by “common law™ judicial
development. Bul Fermont Yamkee prohibits courts from the wholesale
imposition of “common law” procedural requirements for agency
rulemaking, beyond those set forth in the statutory text of the APA_

3. Textualism's Shortcomings

Textualism of the new extreme kind—prohibiting any use of legislative
history and downgrading the importance of Chewron agency views in
statutory interpretation—is overrated. Its many shoricomings include: {a)
intrinsic flaws stemming from its own self-definition; (b) oversimplification
of the issues and conflicts with mainstream principles of statutory
interpretation; (¢) denigration of all legislative history as illegitimate or
unrepresentative;  (d)  objecting o common  intra-congressional
“delegations™ of limited authority to committees: and (e) overblown
constitutional claims.*

e friseingte Flaws

Textualism’s intrinsic flaws should be noted, First, textualists’ focus on
“the ordinary reader’s understanding” of statutory text is similar to
originalists” focus on the ratifiers” understanding of the Constitution, There
is o conflict, however, between the methodologies of statutory textualism
(no legislative history allowed) and constitutional originalism (calling for
extensive reliance on historical materials, beyond the Constitutional text)™
about the legitimacy of consulting secondary materials to interpret text.
This stark conflict fuels suspicions that statutory textualism and
Constitutional originalism are ideologically-driven theories, mamufactured
to reach conservative end results.

Second, textualists’ focus on “the ordinary reader’s understanding™ of
stattory text overlooks the widely experienced fact that human beings
{including “the median legislator™) are more likely to read and understand a
Crisp summary (e.g., & Commitice report, or a sponsor’s statement) instead

" (Mher criticiems of textmalism sppeas in the carfer lilerture. See, oz . Jonathan T. Mobot, The
Rise g Fall of Teohafive, 106 CoLUsL L. Riv, | 2006); William N, Eskridge, Ir., Leptalarive itk
Falues, &6 CHL-KERT L. Ry, 363 (1993), Sev prwerally Jarod Shobe, Exsced Lepisiotve Findings
and Purpoges, 86 U CHL L BBV, 589 (3019) [commenting oo ihe long-sisnding debaic betwoen
ientuaistg fnd “purposiviss ],

™ See, e, Carpentor v, United Simes, 138 §, CL 2206, 223541 (2018) (Thomss, 1., dsenting)
{eniticizng Kai's “reasonsble expectstion of privacy™ st as Esioriing “the oniginal meanisg of
“erarch™ end ciging as support for his views “the paperns of promisent Founders, early conpressboes]
debates, collections of carly Amcrican English sexes,™ aml “rarly American nowspapors,” as well & “the
Eiterials that inspired the Fourh A mendment™ and “Madison's fixt drafl of the Fourth Amendmend™),
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of long complex statutory text standing alone. This is true not only for “the
median legislator™' but also for human beings generally, including the
readers of statutes. ™

There is no good reason to believe (and textuealists have provided nonc)
that “the ordinary reader™ is more likely to read only long complex statulory
text ruther than committee reponts, or sponsors’ statements. Rather, the
relevance of legislative history in statutory interprotation is established by
long-standing Congressional and judicial practice and lcgislators'
expectations, which inform their actions in considering, crafting, and
passing the legislation in the first place.” Those common practices and
expectancics do not caclude consideration of legislative history. Those
ftems are “evidence™ of statutory meaning, not “decisive™ or as important as
the statutory text but still relevant.,

Textualists” emphasis on “the ordinary reader’s understanding” in fact
supports courts considering legislative history. Unless a specific piccc of
legislative history is shown to be unrcliable, this article submits that the
courts should continue to consider a wide varicty of legislative history as
“evidence” of statutory meaning, not “decisive,” and nol  barring
consideration of other available evidence,

Third, textualists argue that there is a single best meaning for a statute
and that courts should determine that single best meaning. But many
statutes deliberately vest agencies (not couris) with discretion to choose the
best means of effectuating statutory purposes.™ Offen this is done in rapidly
developing fields, such as those involving high technology, to help forestall

" For example, when Congress was considering and passing e ANordable Care Act, many
hﬁimmqwmmjiunurmwnt impenesrahle, & compresionad commisices and
Muffors gave widely-publicizsd, extensive briofings o them surterarizing different aspocts of ghis
wwmpka lepislation, Indead, wrisp legishalive senmaries may be coential do “the ordinary reades’s
aederstunding” when a long complex statuts contains “more than o few examples of inartful drmfting.”
xr-n.m.usﬂ.nmm:m:m@wqhnm&n.'m:u

¥ See. eg., Olga Kbuzan, Please Be Brief: Iv Biiwkist, o Nonfiction-Bonk Swmmery App, the Best
kthquhmrwmlrm?.nwmm.mlﬂuj.
hmfm“mmmmﬂhg&mﬂmmmhM|mu (discossing the pesd
for wifoutive “info-cramming” tools im an ape where there is misch 0 read but not enough time, and
reviewing e relative vabscs of Wikipedia aud e Alinkist app as sources for readieg: book summaricsy,

™ Wi ame told by Justice Scalia thai Amicle I, Section 7 of the Coestitation “provides thet since [the
statutory foxt] has been passed by the prescribed majority (wish or withow adeguate mderstmdieg), i s
ahw.'ih—nurﬂmdmﬂhllmwh]hhﬁnhmrm ANTONIN SCALEA, A
MATTER OF INTERFITATION: FEDERAL COURTS AND THE Law T35 {1997} {emphasia original). But
Asticle I, Soction 7 dots net distinguish between dituioey tex: and leglslitive history. Instead, it halks
about saase of the procederes by which a “TiIl* becomes g Law,” What judgges may leok ol im deciding
what the “Law" means Is not sidresel mkmqahmhh-hﬂnlimwwhwdmmd
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™ Eev. o, Garlad, supra pote 36, at 560 (stating is principle and, diroughour the anicle, citing
NUMEIHIE ELafstony compde)
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ossification of the law, by allowing agencies to come to grips with new
developments and new changed circumstances, Overlooked by Justice
Gorsuch’s case for textualism is any recognition of these kinds of statutes
that deliberately vest agencies (not courts) with authority to flexibly
interpret less-than-completely-clear statutory text in the first instance.™ Nor
does his account come to grips with the scope-of-judical-review provision
in the APA, codified at 5 US.C. § 706, that incorporates the standards of
the common Taw. "

b, Oversimplification and Conflicts with Mainsiream Statutory
Interpretation Principles

Textualism is based on an oversimplified deseription of the legislative
process” and statulory interpretation issues, Yes, of course, the starting
point for intcrpreting o statule is the statutory text. As Justice Scalia
insisted, the objectively ascertainable meaning of statutory provisions is
what counts, not the subjective unarticulated motivations of the authoring
legislators.™ But statutory words must be read “in their context and with a
view to their place in the overall statutory scheme.™ As legal scholars have
long noted:

The sctual words used [in a statuie] are important bul insufficient. The
reports of congressional committees may give some cloe. Prior drafis of
the statute may show where meaning was intentionally changed. Bills
presented but not passed may have some bearing. Words spoken in debale
may now be looked at. Even the conduct of the litigants may be imporiant
in that the failure of the govenment 1o have acted over a period of time on
what it now suggests as the proper interpretation throws light on the

M Kew GORSUCH, mgwes nobe 44, ot 17884,

" Ser dngna noto FT4,

¥ e .8, Shobe, supro fole B, e 6T2-T3, TO4-0F,
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. - . giving cach word ity ordinery, conlemporary, comsmn mesning. "L

M King v, Burwell, 135 8, CL 2480, 2489 (2015) (rexsoning tat the sstiory context, history, and
pusposs of languape allowing tax aedis Tor poopls participating in the Afferdable Case Act deough
exchanges “cetahlishod by the Stabe™ showed that this ststutory lingumpe rest he interqeted to allow
tx erestéts freen both stte and federal exchanges). See also Yates v. Uniled States, 574 US. 528 (2015)
(hedding that the ssahstory comtext of 18 US.C, § 1519 —outlawing the destroction of “mmy recond,
e, of tangible ohject” to impods o federal investigation—chows that #t spplics only fo records tha
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common meaning. But it is not casy to find the intent of the legislature,'™

Other factors also may play a role in statutory intcrpretation, as they
come Lo light in cases about specific statutes where their relevance becomes
apparcnt.'”! While some of these interpretative tools seek 1o glean more
from the statutory text (e.g., the language canons), others look beyond the
statutory text for interpretative guidance (e.g., legislative history and “clear
statement™ principles). Of course, siatutes should be interpreted to avoid
absurd or bizarre results," To avoid constitutional infirmity, the Court has
sometimes held that a statule may be “interpreted™ to contain specific
detailed safeguards that nowhere appear in the statutory text.'™ The scope
of the heavy handed “constitutional avoidance canon™ has been narmowed
recently. But the Roberts Count ofien invokes “avoidance lite,” employing
other tools of statwtory construction to modify the most straightforward
reading of the statutory text and avoid discussing or deciding difficult
constitutional questions.'™ Other aids to stantory construction, in addition

L, sopro nole &, at TR-20. Comira Noe, The Rire of Purporhinm aed Fall of Chevron: Meagor
Starurary Comes o9 the Sepreme Cowrt, 130 HARY, L Eiv. P2IT (2007) [hentinaler Fod! of Chevngn]
Fall of Cheevran emphasiees the impurtancs of some penersl jurispraionial istenpiotive metbods that the
Mot miribubs o various Jistees. This ssortchanges the imperinics af the apecihe detnils of mdividus]
stztules (with &1l shelr indivalel ilicsynensns and complensties). Sor LEVE, supra note b 0t slso
overiooks the significance af political comiderations and consoguences in jodicel decision-making. See,
g, Mesachosems w. EPA, 549 115, 407 (2007) (interpecting siatstany lsypmge of the Clean Air Aet
(CAA)—with political significance sl consequences 8 mimd, and contesry 1o the EPA’s protestations
that it bad e Ak suthority 80 iegulsic groenbiouse paoes like C0-2-—po pive EPA and the couns & say
in regulating greenbenes e and addesing limais chasge),

"™ These "other facsors™ inclisde. Bor cxasmple, both alutory and urwrithen lows of interperiaion
ez, the stamtory rules of imtemectticn in 1 U.S.C, §§ 18 and § 108}, “camcns of intorpreiation” that
inclede both semantic oF |ssguape cabord (gynlen, premmas)) subsinmtive canors such aa the mile of
kemity, and the constrationsl svoldanes canon; snd & varesy of “clear ststervent”™ principles (eg., that
stabatcn genomlly should mod be inserproted io spply reroactively). See, eg., ARTONM SCali & Beyan
A CARMEN, READSG Law: THE INTERPRETATION OF LBoAL TEXTS wi (2002) (listing over fifty
“canons of intereretation™); Karl M. Ligwellyn, Xemards on tie Theory of Appeilae Decirions omd e
Hwlex or Cansons Abwad How Statates dre tr Be Consrwedl, 3 Woarte L. BBy, 195 {1 950) (lisling conons
ondl connior conom of statubory interpretation]); Kavamsiogh, sepes note 59, ot 215456 {taloguing
“clar stafomont” roles that apply s stabmony inlorpretation cases).

W Eew g, Arvis, 138 5, Ot at 604 (oriticizieg the dissent™s stansory intorpectation on the grosnd
st “the Diistrict’s rending could yheld an shsurdity™); &t at 617 Gorsuch, 1., dissenting) (rrificizng the
maforings slaulony imiorpoetation o lmding o “sheurdites”); and Veromica M. Doegberty, Absrdiny
Hred e Lbvreit oy Literonlinm, 4 A, U L. v 127 (R

"™ e g, United Srates v. Thirly-Seven (37} Pholographs, 802 115, 163 (1971} {cupplomenting
smulery 10l with jedicid intcrpretmtion thal sdds specific detailed procedoms for assessing allegodly
ohacene imporkd matorials); Eric 5. Fish, Constbaions dveddance v Inferpresation and ar Remeody,
Tl Mcn, L, REv. 1275 (20146} (sommentizg on the canon of consiShitioanl avesdance, and defording
spiging dhat canon—as the Court appeers 0 have dooe in sovend past cases— inio an sserpretative
canon asd o separste princpl: allowing courts o chango tha law thnoegh “remsodial interpreiation ™)

"™ Compare benmings v, Rodnpgocy, 138 8. CL §W0, F42 (3005 (holding tha the cannon of
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to the formal text of a statute, can also emerge from considering real-world
congressional drafling practices.'®

A classic example showing the shortcomings of statutory textualism is
antitrust law. It is impossible to take the antitrust statutes (¢.g., the Sherman
Act and the Clayton Act), to “put them under a lamp post,” and then to read
all of modem antitrust law come leaping out of the statutory text (e.g., the
consumer welfare standard with its cmphasis on cfficicocy; new nnr:rgmg
concepts of antitrust harm; the Herfindahl-Hirschman index for measuring
mdumymu:mummmhanmul merger cases; the rules goveming the
acquisition of failing firms)."™ Instead, the meaning of the antitrust laws is
properly determined—as virtually all courts and legal scholars now agree—
by looking at the accumulated judicial interpretations of those statutes that
have built up over the years,'”

Professor Krishnalumar’s recent study finds that most of the Justices
on the Roberts Courl refer to legislative history at higher rates than they
refer to Chewon deference to agency views or substanilive canons in
construing  statulcs, and that the canons rarcly play an outcome-
determinative role.'™ Moreover, “the Court’s own précedents—rather than

corstinstional svaiklisce in tatuiony consmiction “cames mio play onby when, afer the application of
ordinary texius) snalysia, B stahuls is founsd 1o be sascoptibde of mone than oee comstraction."), aed
lancu v, Bunettl, 139 5, Ot 2204 (2009), with Aniln 5. Krisheakomas, Pesive dveddasce, 71 STaN. L.
REW. 517 (X019) (ebeonicling e Roberts Court's regular mie of the conshisntional avoidance canon from
2062012, Followed by deemphisis of thar canon anil incncased roliancs on other 100ls such a5 e rule
of lenity, the fodersfiom cles stalement principle, and the “miachiof™ canos limiting a statute's reach o
the core purpeesimischisl that the stalle was designed o remedy, to achioer “a form of siith
corstitational avoldancs™).

" B ey, Murphy v. MCAA. 138 5, Cu 1461 (201K} {koiding that Congressional Budgat O4fice
estimate of sistulory covts rewlonces il statutory inberpretation]; Abbe B, Gluck, The CRO Cannom and
Chvher Wi Thar Courty Can Srgrrore an What ey dre Alreasdy Trovimg to D, B4 UL O L. REY. 177
(2017). Compan Amy Coney Hamrent, Congressional basiders amd Ouoriders. B4 U, Cm. L. Banv, 2193
(21T (erguing that iexrmlits weuldshonld reject “the process-hased fum in stauiony intemertation™
i the grosnsd that textuslisis “view (bemselves &8 agenis of the peophe rather than of Congrisi™ 0 al
B ordinary mesnieg of the sistuiory et to & congressiosal “oattider” should contral).

"™ Edwin B Hoddismon, Chewew Cork. awd the “Mgior Jweion Dociriee™ (1018},
betpoiterww. ediwinhuddieson, comtwp-comeatfuploada 2T Chayvron-Costs-and-the-Major-Qustion-
Doctrine-7.pi.

" See £p., New Prime Inc. v. Oliviira, 119 5 CL 532, 584 [2019) (Oissbang, J., concurting)
{CCungress . . . inleided fthe Sheman Anbenss Act"s] referenes 1o ‘rostraial of wads” 1o have “changiag
content,” and musthorized cousin in oversee the term's “dynamic polential, ™) Kimble v, Mervel Entm,
LLC, 135 8 O 3400 (2015) (amel. See b David Streisfeld, To Take Down Rig Teck, They Fir
Mred de Neleem e Low, MY, TiMES (June 20, 209 hopsswew. nytimes comiZ0 %
Larwd, &2 Antitrust LI 771 (2009,

" Ser Krishrakumar, sspea note T1. This “scems W aceord with the preferesces of congressionsl
suffers = change of drafling legislstion, who mek substaniive canens behind legislative hisiory snd
rulizs o agency deference when asked sheut the usefulness of particular nife ™ i o §32. €7 Epie Syx
fﬂr—'-l.-r-i.uﬂs.{:l.flﬂz.Imﬂmﬂ:mumhm#j-mﬁm
lesves the tage.'")
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substantive canons or legislative history—scem to be the unsung gap-filling
mechanism that the justices tum 1o when confronted with unclear statutory
text.”"™ According to recent interviews with forty-two federal appellate
judges, “{a]il consult legislative history,” mest are “willing to consider
many different kinds of material™ in stanory interpretation cases, and, in
general, they seek “to implement what Congress was trying to do, using all
available tools, ™"

By contrast, Justices Thomas amd CGorsuch seck to downgrade
legislative history across-the-board as unreliable and less important than the
language canons, while Judge Kavanaugh would consult legislative history
only 10 check whether a statutory construction is absurd,'"" This conflicts
with the common understandings that legislators have during the legislative

As illustrated by many cases involving disputes about the application of
Chevron, statutory text alone is ofien ambiguous or susceptible of more
than one reasonable interpretation. Ambiguity in statwtory language is
inevitable.!'* Textualists, by focusing exclusively on the statutory text, do
not solve the courts’ problem of how 1o interprel ambiguous statutory texis.

c. Denigration of All Legislative History

Textualists chject—at least thetorically—to any reliance on legislative
history in statutory interpretation.’"® These claims are based on sweeping

1= Ser Krishnawmar, supv pode 71, 81 K25,

" ger Abbe R, Glock & Richand A, Posnes, Shmwiery Seierpremiion on the Beech — A Swrvey of
Forte-Two Judger on e Federal Cowrts of Appeats, 131 ARV, L. Ry, 1300, 1303-03 (2%},
Compare Krishnakamer, suprr note 71 (listing siafsory inberpretation sids. in onder of preforesce, by
conpressional staffon: in chang: of &mitng legislstion)

U Bee g, Dig, Realey Tr,, bne v, Sosvers, 138 5. CL 767, 783 a* (2018) (Thomae, Aliw, md
Gorach, 11, concurnsgl: Kavanauph, supro wole 53, o1 1912 [“As i leghlotive history, it should be
used primarily to belp identily steandities bt otherwise would phay o relatively leited wle, 18 bears
mention hat legiskative history glresdy plays o relatively lemiled el in staluloey intopeetation. ™),

U S LWL muypers btz 6, @t & (“[AJmbiguity is inovilable n both sistae end constitulios & well &=
with case law. Hencr reasoning by example operaies with all thoe.), Wabd, nyra oote | ({TThese =
jul e way i our werhl of complex srcane regulaiory wiatulis this Coi gress can maks (B procrees inies]
pbrchicly clear n B few well-chosen words i every insanos, so thal no ambiguities sfiss when @
reguatony instruction b applied io g myrisd of ofion unfacsecable simations. =),

1o e, e, Fraek H. Easterberook, The Absence of Method bs Standory lnderpratation, B4 10, Ol L
Ry, £, 90-97 (2017 (everlooking the significance of the fact thet leghlsion knew in advance the
wnditiornl rules of the game—played out in the logisletive process—im which legislative history will
count whes courts inberpeot seacied stabci; arguing thet comittoe reports fadl in represent “the
understanding of the median legislaine™ chaerving dni legislative hisiony s net jmeif legalstion onacted
try thee hegislanure und signed by the Prosident; sl arguing thet maditional gaides to analyzieg legslative
history {eg., weighting commition reports asd stwtements of the sposson more kevily tan shscmeonts
of dissenting begislators) can be unrliable—~wufT to fool intorest groups, perbaps, of W ke in
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unproven assertions that all legislative hmm? i tinted by special interests,
unrepresentative, or somehow illegitimate. '™ Justice Kavanaugh has written
that he would demole legislative histur_',- to simply a tool to identify
absurdities in statutory construction.’'?

But common legislative materials have long been viewed as rclevant
and helpful in interpreting statutory text. They reflect common practices
about delegated authority that many view as essential for Congress to
function. There has been no showing that all (or even most) committee
reports and sponsor statements are illegitimate. Textualism has failed o
justify its sweeping across-the-board condemnation of all types of
legislative history that is created by the common decision-making processes
of Congress.""" As stated by eight Justices in Wisconsin Public Intervenor v.
Movtier:

As for the propriety of using legisiative history at all, common sense
sugpests that inquiry benefitz from reviewing additional information rather
than ignoring it. As Chief Justice Marshall put it, “[W]here the mind
labaors to discover the design of the legislature, it seizes every thing from
which aid can be derived.” Legizlative history materials ane not generally
=0 misleading that jurists should never employ them in a good faith effort
to discemn legislative intent. Our precedents demonstrate that the Court’s
practice of ulilizing legislative history reaches well into its past. See. eg.,
Wallace v. Parker, 6 Pel 680, 686-690 (1332). We suspect that ithe
practice will likewise reach well into the fiuture,""”

credulous podges, but st capable of fealing othes members of Congress™—ill they do sot reflect the
wiews of difficuli-lo-identify “legialmom with denl-maling or deal-breaking power™).

P We wre sdmply inld, for exsssple, that in sl sistuioey imerpretation cases: “Docanse begislativg
commitiess dapropomioasiely indhode members suppaned by the most interested interest groupa, He
explanations foand in commifiee reporls of sponsors” stalemeats mre quite unlikely o reflecr the
particoler desires or emdersinndings (1 any) of e mediss legisiaor.” Manning, rpra notc 67, o1 688,

18- Loe, eg. Kavansugh, sgpea mote 53, @ 1902 (MAs to legishtive history, it woald be wased
jerimmmrily o belp ideniify steumdities b othorwise woeld pley o relatively died mole™).

1% Bee Wald, sepre note 1 (I} Congress chooses o work through comanitioes, bearngs md Aoor
debates, | find it 5 bin presumsptocs for anotker coordinete brench o repodiale Congress” peooson: s
&y wr will not oven consider sech evidence of what they said they wene Inying o &™)

" Wis. Pub. Inbervenor v. Mortier, 501 LS. 507, 10 nd (1991} (some intereal citations amimed).
This statemeent by eight histices rojpects: Justios Somlia®s clsims Sat kegilative history i “an mterpretive
device whode widespread nso i relitively sow™ asd Sul “eloendve use of legiilstive history in el
country dabes asly from aboot ghe 940" SCALLA, supro note 93, at 35-30. Semilarly, Justiee Stevend,
in bis isterview during the open geneml smsion &t te American Law Enstikte’s May 2016 ssnnl
megtEng, commenied thal all the Justiors (cvorpl Aatics Scalia) mely on legislatve hisoey, although i
arder L avoid sanocsssary comflict with himn, their opinioes may ool always use that legislsive histery,
Sw Seevon. eberview, o note T1. Justios Sievens: alan reposied that Jostice Sealis was nol socoesafol
in sefling his poam of view sbour lepistative history g0 Justice Ao, who feed legislmive history
hetaiul. fol
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wmmmw:mcmgmmnmsmc.wm:m@sum
recogmized the relevance of that legislative history.'"™ This is one kind of
legislative history, which has many different components. These include the
historical background of rcal-life events that gave Tise 0 3 statute;'”* a
statute’s evolution in the legislaturc, including successful and failed
amendments 1o bill m;mge.mﬂhwwemumunmmﬁr
language (or lack of them) over the years;'™" cnacted legistative findings
and purposcs;'™ joint House-Scnate Conference Commitiee  reports
approved by both Houses of Congress, ordinary commitlee reporis,
sponsors’ statements and floor debates; and Congressional Budget Office
estimates of statutory costs,'™ Not all of these different kinds of legislative
history are disputed sources of information. Only some of them—such as
ciatements inserted into the Congressional Record afier the legislative
debate s over, isolated witness statements from committee hearings, and
floor siatements made in & later Congress—have been widely criticized a5
unreliable."*

Three Justices {Thomas, Alito, and Gorsuch) specifically questioned the
reliability of commitiee Teports in statutory interpretation in the recenl
sghistlchlower” statutory interpretation case, Digital Realty Trust, Inc. v.
Somers.'™ Their separate concurring opinion expressed “seripus[] doubt
MHM?MWEIWH‘:}' reliable source’ for disceming
Congress” intended meaning.™ ' They noted that legislative history is not
enacted law, it is ofien wrilten by congressional stafl, it is ofien not voted

U Se g, Mombos v, TWA, 504 U5 374, 378 79 { 1994, Accord BNSF Ry. Co. v. Lo, 139 5.
1:1.m&.ﬂﬁmwuumnﬂmmu..mnwﬁummd“mmﬂ
coacted changes Congross made io the relevant samHory loxt over time, fho st of Goxnal evidmes
memhﬂﬂﬂllﬂlmnﬂnﬂmmmﬁlﬁmmuwﬂrmmﬂﬁﬂ
@hﬂwﬁwﬂmhmmﬂﬂ-HM.

1% S g, Enic Syn. Comp, v. Lewis, 138 5. CL 1612, 1643 A9 {015} (Dinsburg, J., desenting).

'™ Loy eg. Lamar, Archer & Cofrim v, Appling, 138 S €L 1732 (2018); Founh Estato Pub.
Benefit Corp, v. Wall-Streeioom, LLE, 139 5. Cu B2 (2009 {viewing Eletsory amendmenis,
conskdored amd rejected over time since imitial stauinry enactmsnt, 33 fglevam o sistwiory meaning),

M G Shetbe, sy nole K9, al 669 {pommenting dhat cnaceod logislative indings and pamosc—2
mmﬂwuﬂmwwﬂﬂwmuﬁmhmmuuﬁu
Tooks like legulative kst - muu;mﬂuﬁﬂu-mmmmmﬂ
legislative history).

o pgp. Mwrphy v HCAA, 1385 CL 1461 [H01F)

M e e, Brassewite v, Wyeth, LLC, $62 U3, 223, 242 (2012) (“Post-enactmest logislstive
Hﬂm...hmulﬁummﬂmmﬂﬁﬂ-’l;ﬁmﬂ Wikt bost. v. Argess Lender Media,
159 5, Cn, Z354, 2364 Iﬂ1ﬂﬁwkmﬂwuﬂﬂuﬂpﬂﬁmmlmw‘n‘m
hhmiﬂrdnﬁmhmclhﬁdhﬁunhhm' .-.qm-ﬂ;r.._ﬁmhmm;hm
wwmmﬂmﬂ#mmlmméﬂ#ﬂﬂpﬁﬂﬂdmmﬂ”ﬁ
Finbmie's berms.

A nq.mr;.-mhuv.mm&ummm

o TRE . ® (Thomas, Ao, and Gersich, J1., comcurring)
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on or subject to amendment, and it may not even have been read by
Members of Congress.'™ Overlooked by this account is the fact that the
members of Congress ofien do not read the statutory text. This is
particularly true for long, complex statutes,'”

The separate opinion of Justices Sotomayor and Breyer in Digital
Realty Trust explains why a Senate Report is an appropriate source for the
Court to consider when interpreting statutes.'™ They note that committee
reporis are typically circulated at least twe days before a floor vote in
Congress and

provide Members of Congress and their staffs with infermation about “a
bill's context, purposes, policy implications, and detnils” along with
information on its supporters and opponents. These malerials “have long
been imporiant means of informing the whole chamber aboul proposed
b:eg'n]ullg!uu,‘ a point Members themsclves hove emphasized over the
Years,

Thus, “legislative staffers view commitice and conference reports as the
most reliable type of legislative history.™™ “According to Justices
Sotomayor and Breyer, legislative history “can be particularly helpful when
a statute is ambiguous or deals with especially complex matters. Bul even
when, ag here, & statute’s meaning can clearly be discerned from its text,
consulting reliable legislative history can still be useful, as it enables us 1o
corroborate and fortify our understanding of the text. mist’

Justice Kavansugh has stated that judges today either do not consider

" éproviding an excirplod Eanscipt of o Semte floor comversation).

T e g, Brica Womer & Mike DeBlosis, House Passer Budped Bill with Lisrle Ther to Read i,
WASE, PrsT, Mar. 13, POIE, at A1 SAnd im enother ahoa-face GOF leaders toesed aside theis ewn
rulis and past complaing aboul Demacrats o rush the legistation duough the Bouse shesd of & Friday
night powvomnment shuidown deadling, Lowmaken: of both perties seethed, saying thoy had scant lime i
read the mammaoth bil, which was released less tan 17 hooms before they voed.”k Paul Kane, Witk
Fﬂrmﬂlﬂhﬂ.m&ﬂfﬁhh'ﬂuﬂﬁﬂﬂ'm\ﬁﬂm.ﬂmﬂmmuﬂ
{1 junt haven't— 2,200 pages—1 just haven't had o chasee to read it said Rop. Jumes B Renaced (K-
Dikao]. ™). In H0E0, Fepublicsms

womed Democrats of moving oo quickly for members to fully undostand [the Affordalde
Mmm....hﬂﬂﬁmﬂh'mm'ﬁhmwl
hill should nat be volrd on astil the ihind day after is anveiling. Over tha pas! seven yess,
buth Boctser and Ryan bave vickaied dat s becase of immisent desdling and potcatal
doom of deley. Tio Republicans had never beoken the mle on something of this magntude—
legiskation fimding every comer of the feders] govemment,

U i Realty Tr, fee, 138 5 Cr st 78283 (Solomayor and Broyer, 1., concirring),
Wi at TR (interral cittioes senined),
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legislative history at all, or else lock at it “only when a slalulc is
ambiguous.™ " This is noi an accurate deseription, of course, of Justicos
Breyer, Sotomayor, and many other judges. In Justice Kavanaugh's view,
however: “As io legislative history, it should be used primarily to help
identify absurditics but otherwise would play a relatively limited role. It
beass mention that legislative history already plays a relatively limited role
in statutory interpretation.”™*” Yes, legislative history has mors limited force
than statutory text, but it is not imelevant or as severely limited as Justice
Kavanaugh would have it, according (o common practice in courts and the
Congress, and their reasonable expectancies about statulory imterpretation.

Technically, legislative history is “evidence™ of stamtory meaning, not
as “decisive™ or “authoritative™ as statutory text.'™ Professor Eskridge adds,
“If legislative history is simply evidence contributing 1o the Court's
understanding of a statute, it is hardly usurpation of judicial duties.”""
Where there is no better or contrary cvidence available, then (contrary to
textualists’ assertions) it is reasonable to give significant weight 10
committee reports and SPORSOTS” statements in statutory interpretation.

Textualisny's attempt to change the rules “in the middle of the game™ of
statutory interpretation alse upsets the common understandings that govern
functioning legislatures and the actions of legislators (including “median
legislators™ and “legislators with deal-making or deal-breaking power™). All
legistators know, from the outset, the “rules of the legislative game™ in
which they must express their views on the legislative record or risk having
them discounted. Moreover, in its zeal to stamp out overregulation that 15
rooted in courts and agencies overrcading their statutory autharity,
textualism ignores the fact that many staiulcs deliberately vest agencies (nol
courts) with authority to flexibly interpret less-than-completely-clear
statutory text in the first instance. There is no sound reason to deny
agencics the flexibility that Congress deliberately gave them to change
regulatory approach in light of mnew technologies, new market
developments, or other changed circumstances.

d. Objeciions to Commaon Intra-Congressional " Delegations ™

Texwalists® objections to intra-Congress “delegation” of limited
authority 1o congressional committees'® similarly fail to acknowledge the

-

= pavemaugh, supee note 53, 22 PRLL

ok ef b [RI2.

" S pg, DNg. Realty T, foc, 1383, 0L b 78353 { Sotomayor s Broyer, [, conoamingl.

1 pokridgr, sge oote 85, ot 375,

18 Do Manning, supna note 67, of 0FE, 20631 Sy alio il a2 699 {comtrasting intra-congressional
delegutions, which lextualists object 1o, witk soomatiintvonally routine deiegations of lawmaking
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practical meed for committees in the group decision-making processes of the
Congress. Ordinary committee reports (as opposed to joint House-Senate
Conference Committee reporis) do not purport to speak for the Congress as
a whole. Nor is it accurate 1o claim that traditional methods of statutory
interpretation require Congress, courts and agencies to view commitlies
reports and sponsor statements as “decigive,” “authoritative,” or anything
other than relevant evidence about statutory meaning.

Textualists” concems call for clarifying the role of legislative history in
history to the present day, as noted in Wisconsin Public Intervenor,"’ most
of the Justices find legislative history helpful and rely on it There is a well-
established hierarchy for crediting some aspects of legislative history more
than others—for example, crediting Joint House-Senate Conference
Commitiee reports passed by both houses of Congress more than
preliminary commitiee reporis; and crediting sponsor statements more than
the views of disscnters in floor debate.

e Textwalists” Constitutional Claims Based on Nondelegation,
Bicameralism, and Presentment

Texnmlists claim that reliance on legistative history and Chevron
agency views violates the requirements of Bicameralism and
Presentment.'”® This claim rests on the premise that courts commonly err by
improperly placing legislative history and agency views on an equal fooling
with statutory text.

These chjections evaporate, however, when legislative history is
properly viewed simply as “evidence” of statutory meaning, not as
important as statutory text, not “decisive,” and not barring consideration of
other available evidence. Textualists' stated concern here can be addressed
by improving statutory construction to conform to well-setiled principles,
not by overthrowing Chevron.

4, Third-Generation Textualism?
Textuslism of the Fermont Yankee variety reasonably limils the extent

to which courts and agencies can make wholesale common law additions o
statutory text. Textualism of this kind provides a reasonable basis for counis

watharity to agencies anid coans™).

BT Wi, Pub, eervenor v, Mortier, 500 UL5. 397, 610 4 (1991} :

B eer r, Mickigan v. BPA, 135 5, Co 2699, 2713 (3015) (Thomas, 1., concering) (stating that
sven whers Clhevon alloes te Court i “secape the jows of Article 1% Vestmg Classe, it nms

“hesdlong it the ootk of Aricle 1) Manning, mpea note 66, at 1297, Manning, spro solo §7, st
&7,
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to refuse to rely on general siatutory purposes to plug the holes m statutory
text that—however deplorable—are not accidental oversights,'™

The majority opinton in Epic Sysfems suggests that agency statutory
intcrpretations may be further demoted in the future, so that where the
canons of statetory construction supply an answer, “Chevron leaves the
stage.”" This seems reasonable only 10 the cxtent it places more emphasis
on the courts’ own assessment of statutory meaning, before it ums o
cvaluate an agency's statutory interpretation. But it does not accord with
long-standing Congressional and  judicial practice and legislators’
expectations, which inform their actions in considering, crafting, and
passing the legiskation in the first place,

D, Chher Criticisms af Chevron
1. Cost Considerations

All nine Justices agreed in Michigan v. EPA that costs arc highly
relevant in agency rulemaking.'"" Five Justices held that an agency should
consider costs at the outset, before deciding whether to embark on a
regulatory program, not later on down the line in deciding how much to
regulate. Justice Scslia’s majority opinion states that an agency has
discretion (within reasonable limits set by the statuie) to decide how io
account for cost.'" A “formal cost-benefit analysis in which cach advantage
and disadvantage is assigned a monctary value” is not necessarily
required.”® Other cases, like American Textile Mamufacturers Institute v.
Danovan, confinn that agency rulemakings need not include an extensive,
full-blown cost-benefit analysis unless Congress “has clearly indicated such

% e, e Eplc Syn Comp. v, Lewis, 138 5, O 1612 (2008) (hokling overall stataory policy
insseiFicient bo fil] gags that Congross deliberately efl i text of Matonal Labor Reiations Act)

b mt LGR,

M i the Michigon case, the EPA sngued that it nesd eot cowsider cost when first decading sherhor
it wis “appropriate and necesssery™ to regulais ooal sed ofl-fined power plarks usder the Claan Air Ad,
roguinieg them do nothice meTcury camsions wd other oo air polhitants, bocause the agency colild
consider cost Inlor when deciding R wssch 10 regulaie them, Jasfice Sealie’s majority opinion fatly
rejoctod this IIPA, claim, stating Ehat “sgencies lave long treated cost ax o centrally relevant factor when
deciding whothir to rogulate,~ Michigar, 1355 Cu et 2707 (majority opeion) al ab X7016-17 (Kagse,
Cinstarg. Beoyer, and Solumayer, )., dissenting) (*[Clost is alwost always a relevani—and usially, =
highly important—factor in regalation, Usless Congress pronides etherwise, an agomcy ncls
smresscmably in caabizehing ‘n stsedard-setiveg process thal ignonsls] ecomomic conshdomtions.”). B
the dissenton thought that EFA “scied well within iss suthority = declinieg s consider costs af e
opening bell of the regulntory process given thal it woold de s in every round therenfber.™ I 20 2714,

el - i

il Id,
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intent on the face of the statute.™

There are exceptions to these peneral rules where a statute sels oul
different directives about cost consideration. In Whitrman v. Americarn
Trucking Associations, the Court found thai the Clean Air Act directed
EPA's ozone rulemaking to proceed in two stages: first, set standards for
protection of human health, without regard for costs (technology forcing
standards); and then sccond, consider costs/feasibility later,™*

Trends in recent court decisions, culminating with the Michigan case,
thus require agencies 1o consider costs in deciding whether and how much
to regulate.'** These rulings seem to limit agency rules to thosc that
implement statutory goals at reasonable costs (when compared with
benefits), while requiring fresh congressional legislation to authorize other
agency action.

The Trump administration’s plans to build a coast-to-coast wall along
the southemn U.S. border, for example, might be difficull o jusify as
administrative action authorized by a statute that required consideration of
cost. The southem border stretches nearly 2,000 miles, only 700 of which
are walled or fenced."” Widespread abuse and overstaying of U.S. visas
appear W cause more illegal ummgmuun than unlawful entry along the
southern barder."® Most of the illicit drugs smuggled into the United States

W8 Am Tewiile bifrs. Inst v, Thomonan, 457 U5, 450, 510 {1981 See alre id ot 509 (holdag ihet o
oot hene il aralysis by CSILA s sat requined by the st hecaose fesmhility analysis 7,

U Whitean v, Am. Trecking Ass'ns 331 15, 437, 473-76, 49394 2001} (holding that whermn
section [} of the Clean Air Act [TAAD directs EPA fo st initial oross stindsnds based &n o Goior
thart doen mok inclode coet, sed whene oeher geetian of the CAA sile thal cost consideratios & rogsined
o pormlod, the Act should not be reed as sllowing EFA o considor cost anyway in sciting initial onens
stancdand=).

1% Sop Michigon, 135 5, CL 2699 (20153, Am. Textile Mfrs. v, Donovan, 453 ULS, 490, 310 (1961}
EPA v, EME Homer City Gieneration, 372 LS. 439 (201 4) (upholdieg EPA's “cost-ci¥ective allocation
of coitsion rodectioes ey uaowind Sives™ o @ “permissible, workable and eguitabls interpreiation”
af the “Uinnd Mmighbor™ prevision o ihe Clan Ax Ach); Energy Corp. v. Rivercoper, Inc, 356 LS.
208 (2009) (holding EFA may wse cosi-berefil spproach when delomining the “besi iochnology
aveilable for minisiging adverse enviroumenml Empact” under the Clesh Wailsr Act, whern shilsiory
lampumapn wan sileni niol eaky with respect to cost but with respect b2 all potsnbally relevant factors).

U e Lats Kmkis, Ann Golan, b Fox, Amuesl Ememdiomeh & Rovin Schaul,
BORDERLINE: Navigarieg the Tnolsibde Bowsdary and Plysical Barriers that Deflse the [LS.- Menior
Border, WasiL POST (Oct |7, 20081 htpscirerww, wastengionpost.com/graphics 10 Kimitbessliis-
mexico-boeder-Myaver! (providing an interactive ssiellitg-photograph map of the antiro southam borler,
with potstioss showing by bonder secfion—ihe types of barress now in place (some barring Toot
eralfic, other bamieg onby vehicle iraffic), miles of barmer, a5 well &8 migrant deaths asd bonder patrol
apprehensions ot different crossing, puinish

HE G Duve Seminam, No Wall BT Kenp Fltfiors Frow Owerntaping Their Fisar, WaLL 87, 1
{Jan. 17, 201K} (reporting that, as of January 10, 2017, shoul 343,000 forsigners wore sisgpockd of
overstaying their visas and sl being in the coustry, To stop Hlegal immiprants will requise more
thosough screening by consular afficen: ovensms—which “wouldn’t cost mxpayers a dime™).
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from Mexico pass undetected through legal ports of entry."™ Terrorists who
enter the U.S. do so primarily through airports and across the northern
border with Canada. ' No solid data supports President Trump’s claim that
illegal immigrants commit crimes at a higher rate than US. citizens.”"' And
a wide range of studies reject the claims that immigranis “sieal jobs™ from
American workers and are & net drain on the U.S. cconomy."” Whole
families are now attempting to cross the southern border, seeking to be
arrested and processed for admission into the United States, in order 1o
escape “gang violence, hunger, poverty, and corruption,™

Nevertheless, the Trump administration supporis a coasi-to-coast wall
to respond 1o these problems. Overall cost estimates for a southern wall
range widely from $1% billion to $70 billion, depending on its length.'™ The
Trump administration has issued a barrage of cxccutive orders and
regulations (all challenged in court) cracking down on immigration and
asylum seekers. It is also pressuring countries across the region (0 accopt
more immigrants to slow the flood tide of people secking entry into the

" Bugenc Kicly, Wil Tronp's Watls Stop Desg Sevgppling?, FACTCHECK ORG (Aug. 30, 2017,
bt Fwewew. facichock.orp 2 TARWilE-rumpa-wall-stop-drug-smaggling/.

™ Ser g.g., Salvador Rizrn, The Trump ddministrotinn's Wisleoding Spin on beigration, Crime
andd Tarrovism, WARH PosT (Jan, 7, 3019 Cahan Woodward, AF Faer Checlk: Tramp s Minthical
Tiermawrist Tide from Mexico, BOS, GLOSE (fan, 8, 2019

1 o Laurcn Carroll, Trusmp fmmigrason Claiw Hear Ne Dala o Bacl it Up, POUTIFACT (lely 6,
20158, itpe! s politi Baet comfietchecks 201 Sl Tifiidonn b trump tramp-gn i grateon-claim-has-
no-data-back-it/,

" Wihether issmigrants “tske jobs away from U5 citzons” is dispoied, as is whether they repeosent
a ot guin o bok foe the US economy. Compore, mg., Brennan Hoban, Do Immiprant “Feeal ™ Jobs
from. American Workers?, HEOOKINGS (Aug. 24, 2007}, hupscifeww brookings.edublog broakings-
i 2] IO - e rats-steal-jobes-From-american. workers/, and Mary Jo Dudley, Thes (LS
acustriey  Con't  Work  Withot Mlegel (mmigromts, CBS NEws (e 10, 2009),
BpusFwewrw chamsews comynews T legal-immignams-m-jobs-coonoy- Binn-workens-tooes!, with Steven
A, Camarota, lason Richwing, and Karen Zeigler, There dre Mo Jobs Asericans Bon T De, CTE. FOR
Inunic, STun. (Aug. 26, TONK), hepe:itels segReportThore-Are-No-Jobs- Amoricans- Wonl-Do, - awd
eyt Aliens Tekig LLS. Johs, FED'M pom Ast, IMsnos. REPOSM (fune 2019, bitpecitasrw. fains.ong/
imm-mmmﬂnﬂnuuamy.mq.m
Frazee, 4 Myshs dbowe Fow Bemigrasts Affest dhe LIS, Evesmevy, PG Winws HOUR (Mov, 2, 01E)L
WMMWMMimMM
mmmwmhumhummmqhhiﬂm
mtwmmmmmnﬁmhﬁﬂummﬂmudlhyh
offsetting u falling L5, birth rbe].

B licia A Cabdwell, 115 Revder Strugpies with Criek of Famifies, WALL 5T, ), May 9, 2019, ai
Al

19 Lo Sindad Raker, 4 LS Goverswent Watehideg it Warning That Trusps Sorder Wall Could
Cost Milliwrs AMfore Than He Claims, BUS. INSIDER, (Aug. 7, 2018), hetps/fwww businessinsider. com/
traamg- border-wall-billloas-unscen-ooty-guo-report- 201 8-8; Ton Nixos, Border Wall Cowdled Come 3
Tiwer Evimoter, Comaid Domccrote’ Repard  Soye, WY, TMER (Apr 1% 201Th
httgrs: P e com/ 201 71/ 1 asipalinos sonato-democrats- border-wall-cost-tramp. html.
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United States. But President Trump's emphasis remains on the wall.™

The wisdom of a coast-lo-coast southem border wall is questionable.
The cost-benefit aspect of the debate'*® focuses on the questions: Is a coast-
to-coast physical “wall” stretching across 2,000 miles a wasie of moncy?
What is the cost-effectivencss (or lack of it) of different kinds of
walls/fencesphysical barriers, as compared with technology and other
means of achieving southwest border security?™’ There already are more
than 600 miles of physical bamriers on the southwest border. Aboul half are
designed to stop vehicles from crossing, while the other miles are aimed at
blocking pedestrians as well.'™ The New York Times reported that in 2011
the Obama Administration cancelled—as ineffective and too costly—a
multi-hillion-dollar contract with Boeing to construct a 2,000 mile wall
along the Mexican border after spending $1 billion on just 53 miles of
border in Arizona."* Three University of Chicago Law School professors
argued that President Trump’s wall would Hunk the cost-benefil analysis
implicitly required by the Secure Fence Act of 2006." Yet it appears that
sections 102{a), (b), and (¢) of the NMlegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA), as amended, provides statutory
authority—within the broad discretion of the Sccretary of Homeland

" e ap, Mick Mirolf & Jobn Dewsey, No Barrier Too High fe Furnmd of Fafl, Wash, PosT,
ﬂ-ﬂ.-ll.lﬂl!,-m,n!rﬂ'nmpmnmhlldyw._.L}-ﬂlﬂku’hu'rin'-mﬁrrnﬂﬂ'ﬁaﬁﬂ
mcchanism 1o curb illegal immagration], bt e fuld Tawmskers that his supporiers want a wall snd that
e B fos ddediver i ., Trump hes pepestedly promised to complete 300 miles of fencing by the time
weders go 10 (st polls in Movember 2020, Vivian Salama & Jusn Montes, Trump Raises Fardfl Theea
O Gwotemaln, WaLL 57, 1, July 24, 2019, ai AY; Filom Sulliven, The Wall aned the Shekovn,
Explained, MY, Tss (Dee 21, 2008), hops:fiwww.nytises.com200 &) 22 | as/politicsuild-the-
wll=bondior-facis-tx plaised, himl.

1% The southem-borderwell debate “has orystalized & desn culural divide™ ower “whether
immigration adds 1o or detracts freem the chamcter of Americe.” Gerald F. Saib, Wall Maris Drep
Dividde jfor dmericans, WALL ST, L, Jan. 22, 2019, ol A4,

W Sor g, Erics Werser, John Wagner & Mike DeBonis, Demarrais Offer Mo Moy for Border
Winll, Waeh. Post, Jan. 31, 2009, at Al {gueting Rep. Pete Apsilesr (D-Calif’): “We've seen that walls
can e will b Tunneled weder, ot throagh or scaled. | . . Wi cesmed focus on anchaic soluteus in onder
o address this very modem peoblem, Techaology works for securing the border. "), Nick Minoff, Ar
border, wall e march for socme, WasH, PosT, Jan, 31, 2000, &8 Al ["[5]ummer sorenls mein opo
gaies — and acess — fior monts ot o tinewe.")

N L Grica Werner, Cangress Won 't Give T Funds He Wonts for Bafl, Wasit, POST, Feb 3,
TS, at Al

8 ee Damiclle Ivory & fulie Creswell, Tramp Seer o Wall, Controciors See Windfills, NUY. TIMES,
Jun, 20, 017, af BU | {commesting Bal, withoal coftrary reguiatony dimctives, “the: United States
coakl ullimately wind sp paying Mexican citives and Micxican-cwnod busisciacs io construe the
weall™),

W oo Dieassel, Hemel, Jonathas Masar & Erie Posner, How Amiowin Sealla’s Ghost Cowld Binck
Dorarked Trumge's Well, MY, TOMES (Jan. 25, Z017), Witpssfoww. nytimes.com201 7012 3opinionhow-
antoein-sonll - ghust-could-bleck-tonald-tnerpu-wal L himl; Josathan 5, Masur & Eric A. Poseer, Casl-
Bereefit Amalizis s the Judicial Role, §5 U, Oyt L REV. 515, 048 n 45 (2014),
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Security to waive all legal requirements including cost/benefit concerns—
for construction of President Trump's southwest border wall, subject only
1o the availability of Congressionally-appropriated funding.'™ Thus, cost-
henefit considerations about the southwest border wall appear to be left for
Eﬂw‘m_“ﬂ

Over many years, commentators have pointed out the limitations and
shorteomings of cost-benefit analysis."®" What quantifiable value does cost-
benefit analysis place on religious libenty? Or environmental and esthetic
benefits, and quality of life? Yet refined cost-benefit analysis is now
generally accepted as a useful tool in shaping agency regulatory policy.™
As Justice Scalia’s opinion states in Michigan v. EPA, an agency has
discretion in deciding “how to account for cost™ consistent with mg
directions about cost consideration thal appear in the controlling statute.'
Where a governing statute calls for cost consideration by the administering
agency, cost-henefit analysis provides a useful check against poorly-
conceived or evidence-free agency action.

Trump agencics secking deregulation or reversal of Obama-era
regulations must go through new notice-and-comment rulemaking, and pass
muster in court review (o ensure that enthusiasm for cost-cutting does not
swamp congressional safety and health purposes, if the agency itself (as

1 Ser Micniain JonM Garcia, Cooed. REtEakcH Sexy RATS, Bargmes ALoso TiE LS
Bornezs: Ky AUTHORITIES AT REQUiREMENTS (J017). The cowrl in fn re Border Iofraxiscrirs
Eavil Liig, 284 F, Supp. 3d 1092 (5.0, Cal 200EL afd 913 F3d 1203 (9th Car. 2009, rejected
Whmm#mmﬂfﬂmﬂmhlmmmHhhﬂ
oestilutiom| separation af powe s prnciples emidodied i the noe-delegation deciring, the Preseniment
Clauso, and the Take Cone Chiuse, The Seerctary has lsyed waiver delormimbtions wnder ITRIRA on
several eocaions, Soveral waived determiraiions have beon the subjoct of umsuceessiie] conotitutoral
challenpes. Sew, ¢ g, el of Wildlife v, Cheroff, S37 F, Sopp. 3d 119 (DU0.C. 2007), cevt. deied, 554
15, D18 (2008) (releeting nondelegation mnd Preseniment Clauss challongsy o ITRIA).

M The oosrs will rube on Presidens Trump's disputed claim thal, by declsting o nafional
enapeney, ke can obisln sdditions] mesey o build the southwest bonksr wall, over and above the
lisndied sums disectly appropristed by Comgress (with lmitations) foe the wall, See, e, Toump v. Sicma
Chaby, 140 5. Cr. § (2019) {seaying =junciion against ssng military Rands for the wall).

1 Cee e, FERANK ACKERMAN & Lisa HEZEZLING, PRICELESS: 08 KROWSNO THE COST OF
EvERyTimG asm THE WALLIE OF NOTHMG (2015 Cass R. Suecsmun, To® Cosr-BEN:FT
REVOLUTEON 201-04 (2018) (notng tai cost bemaFlt analysis may mel sccount for unemployment
cifects, welfare gaiss, the focused o diffime distribution of cosls, wncertsingics and EnEmleaded

o8

1 See. eg., Exeo. Ondar Mo, | LE66, S8 Fad Heg. 51735 (Sept 30, 1993) (SIn decidieg whether
and bowwr (o regulate, agencies should asscss all costs andd bené(is of gvallable regolatory aliomatives,
including e alternative of not regulasing.™); see ol Stophen F. Williams, Squaring the Viclous Circle,
53 ADMIN, L BEV. 257 (2001); Maithew D, Adlr, Risk, Deoth and Time: A Commenl oo Sudpe
Wittisems" Daferre of Conl-Bengfit Anufyxiz, 53 ADME, L. REY, 271 (2000; Eria A. Poansr, Cosf-Sengfir
Anuilysis ar a Solwiion i a Privcipe-dies Probios, 53 Aps, L, REv, 289 (2001}, Cass B Sunsstcin,
{z Cost-Benglit Anofyrir for Everpore?, 53 ADMIN, L Rov. 2599 (2001)

" Michige v. EPA, 135 5. C1 2689, 2T10 (200 5).
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opposed 1o Congress) seeks to implement a major policy reversal.'™ It may
be no easy task to repeal and replace some Obama-era regulations,'’

Theoretically, at least, cost-consideralion analysis can provide a check
on  ideologically-driven, weakly-supported agency regulations, while
administrative law principles limiting cost-cutting to a degree consistent
with statutory health and safety purposes can check ideologically-driven,
weikly-supported agency dercgulation.

2. The Major Question Doctrine

Occasionally, the Supreme Court seems 1o recognize a federal major
question doctrine, under which courts require a clear siatement from the
legislature to bring issues of great cconomic, social, or political
consequence within the scope of an agency's regulatory authority. The
major question doctrine—that some decisions are simply too critical 10
leave to agencies, at least absent clear legislative intent to delegate—has
been inconsistently applicd" and to date it has been invoked by the High
Court in only five cases: King v. Burwell"™ UARG v. EPA,"™ Gonzales v.

M See og., Motor Vehicke Mis. As's v, Smie Fam, 463 UU5. 29, 41-42 (1982) (mjecting the
Mational Highwny Traffic Safory Admisistraton's rescission of i ccoopant ol peotection rules,
bobing that ihe same standards of ¢cotrt neview apply s both rescission snd gromulgation of such sl
FOC v. Fox TV Statioas, Inc.. 556 US. 502, $15 [2005) (change of agescy pesition must be supperted
by good ressors e mpency mwarenos that it i chenging position)y; Mid Cistinental Nail Comp v,
United Stabes, 46 F.3d 1364 (Fed Cir. 2017) (holding notice and comment requsrement applies to
withdrawnl or repesl of an existing regnalation).

T e Amy Harder & Ryan Tracy, Donold Trwep s Pledpe fo Loosen Reprlations on Businesses Is
& Hemsy Lift, WaLL 7. ] (Dec. 14, J016) bpsiwww waj.oomarticles/donsld-trumps-pledpe-io-
Tocmen-regulafions on-Susinesei-it-a-heavy-liN- 1881 TE4E2 (Clonservalive and literal kgal opart
agren Mr. Trump's EPA will likehy bave 1o go tbrough new rule-making processes o eliminate [iwo
EPA] rules, Thei process could take fws year because o nalice af public comment i required while e
EPA, jusiifies its decision from both & pelicy and legal perspective™); Garlend, spro nobe 36, & 309
(observing thet @ significast foue of coun review of regulsory reveral and deregulatory agency
decisicns is cesaring “delity 1o congrestional stent”™); ial m 519, on T9-£1, 577 (eevenarizing muliiple
groamds for oot reveew of agency deregulstion decision).

S fee eg, Mussachuseiis v, EPA, 549 U 407 (2007) (holding that the EPA has ropalaiory

" Kimg v Burwell, 135 5. CL 2880 (2015), the Court ruled thaf the structure, contet, and hatory
af the Affordable Care Act show thet statutery language referring 1o exchanges “established by the
State™ is effective lo provids 1y eredits 1o people whether fhey sign up on Federl or Sate exclanges.
This issue of statsory comsinoction imvolves billions of dollars cach yeor; il is a question of deep
“evunomic and political significance™ thet is central to the samiboey scheme; nd there is so IRS
mﬁ-hnﬁqummﬂh}-.w.mmhﬂ&"ﬁhinlwhh
IRES. 1 i imstead our tesk 4o depermine the cormect readimg of B AMordable Care AcL™ i at 2429,

" in UARG w EPA, 573 US. 302, 303 (1014), the Coun ievalidated one pat of the EPAs
greenhouse gaa regulations, on the ground the some agency moles were unremsonable becase they
purported 13 Tewnibe chear statutory lampegn selliag specific pemerical thresolds for regulating
pollatasts and weeld “bring sbout an enormous and irsmslormative expassion @ FPA's segulaiory
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Oregon," FDA v. Brown & Williamson,'™ and MCI Telecom v. AT&T."™

Well-settled principles of statutory construction, independent of the
major question doctrine, can explain the Court's rulings in all these cases.
The majer question doctrine functions as an additional rationale, stated 1n
dictum, and not csscntial to the decisions. But these dicta about the major
question doctrine have troubled commentators as unsound and biased
against ambitious agency action.'™

{nher means of achicving reasonable stability in the law, more faithful
to implementing the objectively asceriainable public meaning of a statute,
are available. Instead of following the subjective, unprediclable major
question doctrine, courts should pay attention to what the late Judge Harold
Leventhal called the structure, history, and “mood™ of the statute: Does the
text reflect a spirit of wide-open delegation of discretion to the agency
implementing the siatuie?'™ Or instead, does it more tightly constrain the
implementing agency?™ The statutes cnacted by Congress might better

Mﬂmwﬂ#mﬂlm.'w:nrﬂhﬂﬂ#m".mmhim
that “{Bly coneludieg thet policy comsequences trimp cher text, LASG mooe clossly teacks Huly Trisly
purposivisn than lepsl peocess purposivism,” & et 1234, Yet i ARG, Justics Scalia’s majority
poltutents, 1o invalidate peri of EPA’s grocnhouse pas regulations that sol namezical triggens oo
from thise in the CAA sabse, Whai GPA‘s different mombers wom attempling 1o da was to obey
Massachiseits v B4, 589 U5 497 {2007) (holding that the CAA stalute roquins EPA o repolate
precnbouse pases like COR2 if (as EPA kaler Toomd) Chose gascs cndanger human health and safety)
M*M‘Mm':m@@wmmwimmMMm&-ﬁlm
thei are onders of magninade greater than thoss from conventions] podimants, for which the subsoridy-
designated numerical trigpers were wrilten. Hut the Coert held that “an agescy may ol rewyite cloar
simfuiory erms b suil its own sensg of how the statte should operase.” LARG, 573 115, ot 118 The
Court's "policy everride™ came earlior in Matsochusenis v EFL mol in UARG,

M n Gomzeles v, Chrepon, 586 U5 243, 207 (2006), the Court rebulTed 1he US Atamey Ceneral™
clmim of authority o regulate physician-sssisted suicide, and to chasge his statubory isterpretation, givon
oaly “obligee” logislstive sethorzation and e “imporsece of the issue . . . which has been the subpedt
of a “carneat and profound dihate” acress the eountry.”™

" In FI v, Broven & Filfiomson Tobooos Corpe, 329 U3, 120 (20000, the Cout rejected FDA'S
claim of jurisdiction o rogelate heote produces end adverting for them, is e eheence of a cleas
conpressional dalcment granting st swharity, given ihe patier of et congressional laws affecting
i tobmcco indusiry that refused to grant FTA such suthosity.

I MO Telpoomens, Conp. w ATET Ca, 512 UL 2R, 291 (1994), the Cout robad thal it was
“highty unlikaly thet Conpress would loave the desermination of whesher an indusiry will b= . ., rale-
@mwmdm*

T few g, Mole, Migior Chestion Obfectionr, 120 Hagv, [. REy. 2192, 2202 (1016 Liss
Heimmerling, The Power Comons, 53 Wi, & MARY L. Ruv. 1933 (20171 The conceom i that the major
gacstion doctrine (or Judge Kavanaugh's “major ralos™ variast of it) “losds the dice” against sny futse
caparsion of eavinamental, corsamer of workplace rpulation, whils poentally dwclcning many
regulnfions alroady in place. See i

M S e, 31 USC, § S318(0N2) (outlining the bread discretion of agencies under the anti-
micney-lnondering provisions of Tigle 1] of the [SA Palriot Al

1 Sew, e g, Brovar o Filliaveron, 529 LS, ar 156-59 (rejocting the FDNA"s argument that it had
authority, under 21 L.S.C.5. § 35MgN 1) “io regelase whacco prodects ns castomarily marketed”)
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indicate m:hjm-hy-eﬁﬂuthuymmﬂuﬂmdﬂ.hnwmmhd:fumm
lhnyh\tﬁﬂm:ﬁmﬂlﬂtﬂﬁ:uﬁ?chﬂﬂ:hignm}'imﬂprﬂuﬁuﬁ.
Overbroad, the major question doctrine errs in positing that Congress
never deliberately vests agencies with discretionary authority to choose the
best means io cffcctuate stafutory purposes on “major questions.™ " 1 is a
subjective docirine: What is a “major question” is in the eye of the
heholder. So is whether statutory authorization is “clear” enough for an
ngency to act on a mujnrqmﬁm."mmjmquﬁﬁundmuin: is also
needlessly destructive of Presidential power, and the flexibility that
agencies need to adopt new statutory interprelations {within the bounds
allowed by the siatute) that permit reasonable change, reform  and
innovation by agencics responding to mew technology, or other pew
cireumstances, including new policies from a newly-elected President.

3. Legislative Critics

Oppaosition to Obama-era regulations was reflected in a wide range of
Congressional bills that aimed to overrale certain agency rules and cut back
executive branch agency power gencrally. The outcome yielded no
significant regulatory reform legislation, although the 115th Congress killed
more than a dozen Obama-em regulations under the Congressional Review
At

a. Constitutional Amendment?

One pant of the Republican Party's 2016 platform supporied a
constitutional amendment—the Regulation Freedom Amendment (RFA}—
10 curb over-regulation. It reads: “Whenever one quarter of the Members of
the U.S. House or the U.S. Scnate transmit to the President their written
declaration of oppesition to a proposed federal regulation, it shall require a
majority of the House and Senate w0 adopt that regulation.™ ™ This proposed
constitutional amendment responds to the Supreme Court's decision in INS
v. Chadha, 462 US. 919 (1983}, There, the court struck down a statute that
would have allowed a single House of Congress lo overiumm an agency

i) Sﬂr&_hﬁﬂ,m“hﬂ&ﬂfﬂuﬁrmﬂﬁmwm-ﬁﬂﬁ
Anhh.rmphj.h-mwhmm the choice of the best mians of effectuating the
ﬂﬂwm.ﬁ@mnﬁ‘hﬂ'pﬁmmmmmmmﬂh
court’s fudgment for that of the agecy, and tho mq-:rﬂmmil'rmﬂlu.mqnlhlhﬂﬂim
Congress intonded i confer.”).

I Eemnavion Freedom Amemdeiesl, BALLOTFEDA, Britpssbalitpodic org Regulation_Froedom
Amerctmend (st wihed Nov. 1, 200¥L
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rule.!™ More broadly, Chadha hoids that Congress cennol act except

through bicameral passage of a legislative bill that must be presented to the
Pregident.'™

b. Congressional Legisialion

Within the past several years, Congress has considered many regulatory
reform bills introduced by Members of Congress from both pobitical
partics."™ Not surprisingly, the 115th Congress again considered legislative
bills to cut back federal agency power.

Foremost among thern was (he Regulations from the Executive in Need
of Serutiny (“REINS™) Act,”™ which would have revolutionized our system
of government The central provision would reguire all major rules
promulgated by federal agencies to receive affirmative Congressional
approval by both Houses of Congress, and signature by the President,
before becoming effective’™ It would strip rule-making power from
executive branch agencies for “major rules,” which are rules with an
estimated annual impact of $100 million or more."™ With few exceptions,™
the REINS Act would demote proposed major agency rules to simply wdeas
for congressional consideration about whether to enact them in a statule.
Congressional inaction—failure (0 enact a joint resolution of approval

™ S v, Chadha, 442 US. 919, 959 {1987) (holding the cee-hotss congressianal velo provision in
E44(c)2) of the lmmigration and Masonality Act 0 b unconstitutional )

1 Sre il of B45-55.

W Afl the regulesory reform bills imtrodeced in fhe 112th, |13th, 1140 end 115tk Conproeses, a8
swell s meany pegulmony rofams bills istroduced in the current | Lotk Conpress. are bsiod and briedly
m-mmmwmmmmﬁhmHSWh
AN, CONFEREHCE oF T U5, Rocuuatory REFORM LEGELATION MEMO 1177TH - 1157
Codongsges (Febo 1, 3019),  htipedwww seus govisitesdefmlufiley'documents CURRENTY20
Regulsony S BRI Logslmiontal0Memota0] 1 2 | | Sthi20Congresses Opdf: Atk
CONFERENCE OF THE U S ADMMIsTRATIVE LAW REFORM BILLS: | 15TH CONORESS (Nav, 11, 2D1E),
hinpe: o noss. govimemsomndumdadminisarative-law sefoeme-bills- | |58-congress; AN
CONFERENCE OF THE 1.5, ADMINISTRATIVE LAW REFOKM BILLs: 1| 16T Conoriss (May 21, 2019,

: memormndumiadministrative-low . neform-bills-1 1&th-congress

EEOHLR. 26, 105t Cong. (HITH

qiEl &'d

M e jol, § BOHCIL

" Cigside the scope of Wouse-passed HR 26 we ropulations: il concern monctary policy issued by
the Fderal Reserve Sysiem of the Fedenal Open Markst Commitice. HR 26 also woukd hve allowed 8
major re b taks effoct for “eme 90-calendar-day period” if the Presilent issues an etecative onder that
the regulation @ necesssty for nations] security, crimiml law enforcement, compliance with
intemational rade sgresments, or “necessary bocmne of an immivent theet s hialth or safety o ather
-:-nm‘."l'l.ﬂ.Zﬂilﬂl.Tmrdlgbnm-_jmmnH,“ﬂﬂmhmﬂ'l-mﬂ_!“ﬂmlllit-i.
yoar, HE 26 set time limiis For both Housos of Congress 1o consider o joint rescduiion of disapproval,
whith woeld furve i be presoted o ke President for spproval bofiore it hecame sistalory law that
rejected o nanmagor agency regulation. See INS v, Chadla, 463 LIS 919 (1983
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within scventy legislative days—would kill the proposed major rule. Other
parts of the Housc-passed H.R. 26 would require each agency prom ting
a new rule to repeal an existing rule or rules to offset annual costs."™ H.R.
lﬁﬂmp:medapmasfwﬂuugmmadmulm-yeﬂpuindm
review all agency rules currently in effect.”™

Dvm'lhcman}'ymﬂmithnhnmpmdingb:ﬁmmymum
REINS Act has been criticized as bad policy no matter which party holds
the White House, since it would undercut the President’s power and
offectivencss. Moreover, critics say the REINS Act is “hopclessly
impractical,” given Congress' political conténtiousncss and its lack of time
md:xpcrﬁaﬂumimnmgelhemyﬁadismmﬂutammh&ndhdhy
agencics (as a matier of practical necessity) in our complex modemn
society."™ Were it 1o be cnacted, the REINS Act might simply incentivize
agencies to announce general rules |I-u-ou£: case-by-case adjudications
rather than through rulemaking procedures.™ That would make regulatory
compliance mare difficult, not less, for regulated purties, Though the scope
of the REINS Act was refined, skeptics still say_the bill would result in
paralysis of all regulatory activity, creating an unmanageable workload for
Congress and overly politicizing the rulemaking process. ™ The REINS Act
failed to pass the | 15th Congress.

The Regulatory Accountability Act™ would have abrogated Chevron
and Awer by climinating judicial deference to agency interpretations of
constitutional, statutery and regulatory provisions.'™ It also would have
imposed extraordinary bundens on agency rulemaking: requiring formal
rulemaking procedures for many agency rules {with cvidence taken on-the-
record after a hearing), as well as additional Advance MNotices of
Rulemaking, new evidentiary standards for assessing agency rules (bes
evidence/least cost/assessment of alternatives), and new oppertunitics for
judicial review and intervention in agency procecdings."™ Agencies would

TR 28§ BOE.

% The REINS Act has beon reintroduced in the 1166h Congress. Sev 5. 92, 116th Cong. (2019):
L. 1332, 1 16th Cosg. (2015).

8 g Jonathan B Siegel, The REINS dct and the Sruggie fo Control Agency Rulewmaking, 15
HO¥LL L LEGIS. & Pui. PoL™y E31, 17479 (2013L

18 S..'I’d

% The imelications and wedesiesble consegeences af tho REINS Act's power grab from the
Eﬂuhﬂﬂﬁuhhﬂh#..mapuﬁmﬂh-dhmhm
eomtributions g0 Congress—shor of quisd pre quo hribory Toe concroie resuls, see hicDoinell v. Uniled
Sinden, 1136 5, Cr 1354 (201 §)—bo obinin needed ropalatony actind,

" gLR. 5, 115t Cong. (2017).

' The same propossls appoar in the Separation of Fowers Resinession Act of 2019, 5, 906, 116t
Cong. (2019% HR. 1927, 116t Cong. (2019).

1 Sen pemeraily HLR. 5, 115t Cong, (2017)
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be barred from implementing new rules until all legal challenges to them
are resolved."™ The measure would require agencies to find the lowest-cost
option for new rules, and it would increase public input into the nulemaking
process. These features of the Act would ensure carcful agency deliberation.
They also would ensure full employment for industry lawyers. They have
been criticized as overly burdensome to the point of stifling all agency
rubemaking, '™

Adopting a narrower approach was the Portman-Heitkamp Regulatory
Accountability Act of 2017.™ It would have lefi intact Chevron deference
to an agency's statulory interpretations, while replacing Auer deference
with weaker Skidmore deference to an agency's interpretation of its own
regulations.'” With its extensive roquirements for extra rule-muking
procedures, ™ The Act was criticized as “significantly onerous and resource
consuming for agencies™ and as threatcning to “stop [all] regulation in ils
tracks, ™™

The old 115th Congress did not enact any of these measures, whose
immediate impact would have taken power away from Trump-cra agencies.
The odds are that they will never become law.

Taking some deregulatory action, the old 115th Congress acted under
the Congressional Review Act (CRA) of 1996™ to override more than a
dozen Obama-era regulations.™ The CRA has limited scope: only so-called
“midnight regulations™ issued latc in a President’s term-of-office {on or
after June 13, 2016 in the case of President Obama’s second term) were
CRA-reviewable by Congress.™ Older Obama agency rules presented 1o
Congress before June 13, 2016—including many regulations on the

1M pe HE. 5, 115t Cosg., HOZE (2007). Yor olso REVIEW Ao of 2019, % 4+, 116th Cong.
(IR

- hq.,lMleW&dmmm.lﬂﬁﬂ-thﬁﬂ
m1umrh1u.mmmmlwmhmmmmmww.

£ 051, 1150 Cong, (2017

" o & Rep, Me, 115208 [201%). Se¢ elio Bamet, Boyd, & Walker's rocest survey of cirost
it decisons from 2000-2013, swong niobe 2, showing that “agencies will lely provad] kess often
i Sideere thas Aduge, bul sl moch moee often than under de nove reveew.” Waller, mapva note
BH, =i HA0,

™ gos & 081, $§ 2-3 (2017), 5. 951 nlso imposod higher cvideatiary saadands on the agency
b i could bsee kigh-impact rules with an expected annual sonomic impact of $1 hillion or mos.
ta w § 2(16).

" Meteper, suora nole 3, 8l 12413,

=5 LS 8 0] -00E (2012

Bl g Mapvs P Capev & CHRSToRER M Davis Oosdl. RESEARCH SERV,, [FLNZE, Ten
CTORORESSIONAL REVIEW ACT (CRA) (20181, ("Ths CRA hes been used o averturn a total of 17 rules:
1 in the 10Tth Congress (2001- 2002) and 16 i the |15¢s Congress (2017-2018,7)

M e 5 ULG.C 55 301-50%; MAEVE P, CAREY KT AL, CONG. RESEARCH SERV., R4S, ThE
CoGRESSIRLAL IRV ITW ACT (CRA); FREGUENTLY ASKED QUESTIONS (J01).
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Republicans” “to-undo list™"—were outside the coverage and beyond the
reach of CRA-review. Only CRA “resolutions of disapproval™ that arc
passed by both Houses of Congress and signed into law by the President are
cffective. Ordinarily, Congress can imvoke CRA-review only within mﬁ
legislative days of the final publication of earlier midnight regulations,
each of which must be given up to ten hours of Senate floor dehate. The
CRA contains fasi-track procedures: A CRA resolution of disapproval
needs to be passed by the House and by only fifty-one Senate votes (not
sixty) for passage before transmission on to the President. Once an agency
regulation has been CRA-disapproved, with the disapproval signed by the
President, the CRA siztuic bars an agency from creating a substantially
similar regulation. ™

Other proposals in the Midnight Rules Relief Act of 2017 would have
liberalized the CRA by allowing Congress to CRA-disapprove multiple
agency rules en bloc, rather than one at a time as required by the current
CRA statute.”™ Time limits in the CRA would be expanded to cover “rules
submitted during the final year of a President’s term.™™" Neither this bill
nor the CRA statute disturbs the status quo ante on institutional questions

I The Wall Sreeer Jornal reponted thatl Repeblians” “in-emde™ list includes the Volker Rule
{banning banks from “proprectery tmding”™ or making specaiative bets with teeir own fonds), the
Deparument of Labor's Fedeclery Rele (rogsinsg brokems w so in their clients” besi interest whea
affering retirement savisgs advice, &s opposed to & looser sandard of offonng “waitable™ financal
produoces), Ohama's Clean Power Plan ([hama's signatere climale initiolive, isoed in 2015, impoisng
federal limdts on carbon cmissdas from power plas, stayed by the Sapreme Courd), the EPA’s Walors
dhmm:ﬂt{&hﬂwwwmmﬁmh-lhm
Dizpartmment’s Methane Rule (Hmiteg the amount of methene that oil end neteral gas operations can ¢
on prablic lands), Harder & Trecy, supna node 167,

M Tiame Hmits for Congress in imvelioe CRUA review involve more than simply counting “legielative
deyn™ The CRA moy cover mose regulstions an wes madier apprecisted, Bocausn many fecent
regulations wese pever subméned (o Congress o stert the eaning of the G0-logislative-day time hmit,
Sow Dpimion, Drainmg e Reprdatory Semap, WALL 87, 1, Mar. 1, 2017, of AR "The CRA explisrs
that Conpress’s review period begins either on the date the nele is published in the Foderal Reglster, or
hd&ﬁmrﬁdﬂ&m—--ﬂﬁaﬂumhﬁ....Bulillll'llhiyl:ulh
Adminisiragive Conference of the United Stotes foued of least 43 'major” or “wgnificand” pales that had
mever been reporied o Congress. ™). This cresied significant sdditional time for CRA review amd repeal
of those rules. See, eg., Indirect Aoio Lesding and Compliosce with Equal Credit Oppurtunity Aet, Puls,
L. Moo 105172, 130 Sint. 1200 (201 8) (President Trump signed the CRA repeal); Auo-Lovsdisg Lemon
Repent, WaLLST. 1, Apr. 13, J01E, af & |4, See pewerally CAREY & Da¥I5, supra poie 200; VALERIE
. BrAssOon & MApEvE P, CarEy, ConG BESEARCH SERY,, RATZ4R, THE Comiprrmss ol REVIEW
ACT: DETERMBNNG WHICH * RULEE™ MUST BE SUBMITTED 70 CONGRESS (2009),

Y e § ULS.C. § 2OEBNIY, CAREY BT AL, supra nobe 202,

e See HE. 21, 113t Cong. (201 7).

" Bebooc Backwakier-Poca, Devegwlatios Mafion; Congress Was to Lt Corparations Takbe
Chorge, CTR. FOoR AM. FROGRESS (lan, 37, 2007, biipecfwww smercangrogross o issc
democracy/news 0 1 TO1LZTII74 1 Tidepulation-nation-congres-wanis-to- iol-corpontions-take-
w.mmﬂmmhmhum&lﬂup-ﬂdMEmﬁmi-wmﬂm
reintroduced Midmipght Rebes Reliel Act of 20019, H.E, BT, 11ith Cong, (2019
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about the metes and bounds of cxecutive branch agencies’ latitude to
mnterpret less-than-precise congressional statutes,

4. Inflexibility

Older academic critigues of Chevron recogmized the value of
considering agency views in stalulory interpretation, while lamenting the
ngidity with which some courts apply the famous Chevon two-step
analysis. ™ The vast majority of new Chewron criticisms seem to be part of
@ larger conservative political, judicial, and academic attack on the post-
New Deal regulatory state,™

Unermmlmnmmhryarglﬁﬂm!ﬁcnnjmqumﬁmdmim and the
Court’s cost-consideration decisions, foretell the Fall of Chevron, We are
told that “King's expansion of the so-called ‘major question’ exception
threatens Chewon's predominance,” because “Jifhe cxoeption's trigger—
‘deep economic and political significance’—is vague and difficult 1o
administer,” and il creates an exception thal threatens “to swallow
Chevron's rule.™'"® “More basically,” we are told, the major question
exception—ithat some decisions are too critical to leave to agencies, at least
absent clear legislative intent to delegate—is inconsistent with Chewon's
fundamental premise that “Congress would prefer . . . expen, politically
accountable agenclies]” (as opposed to generalist, unelected judges) o fill

W oo, e, Merrll, snpra note 66, 82 374 (“The pesctics of deferring to caevstive inlopretations of
sanses perfirms many valmble fmations it allows pobey 1o be mads by sctos whi ang poldcally
sccoumiable; il drows upon the spezislial keowledpe of admissiraions; il injoct an cloment of
fexibility imto stafutory imserpretstions; aad it belps ssure rationally unifem censtructions.”™), A chicl
ohjection m Chevenn i that it is 3 lind of jurisprodeniasl srabghfacker™ tat “endi o male deference
mm ol o nethisg proposition,” elther insufficiently deferential (i sicp oee) or over-delcreniial (in wep
twa), with bo in-bofweon, M sl 360 n31. in addition, Srrow allegodly “males raditonal comexbeal
factors that have pnded courts—such ms whether the agency [nierpreisiion is longstanding,
nbnEpereretis with enactment of the statbe, well-remoned, or the peodoct of Bn express delegation
of relemaking suthoripy—fargely imelevant” & Overlooked by these critichma s the Bexiblliny
inhevent in Cheyron, which i fardamentally 2 syrehesis and summeny of setibed cosmmon e principies
af adminisorative law. Ser mgra nole LY. Chowen doos mol “sirsightisckel™ & coun or prevent it from
considermg all relevant faciors in mssessing the walidity aed weight 1o be sgoedsd 0 en agescy
intcrpretatice. “Tmditieeal costeabml factors™ smch as whether an agency interpretaiion & & loeg-
sanding consisteatly hell ageney view—onco considered wmder tho pre=Chevron regime of Lidall v,
Taitmm, 380 LS. | (1965} —wers put to one side i St v Sulibean, 500 US. 173 {1981, 10 make
moen oo for discestionany shanges & sgency policy by Bepublican President Geonge 1%, Bush. ¥t
e wignificance of “irsdrions] consexnsal factons” coald be reemphesired by courts e future in
applying Chevros sep B o ensuns that i is nol overly defizrential. See dafhr Pan V.

™ See. eg. Hamburger, s mote 39; Jack M. Bocrman, Ead she Failed Chevron Experiment
Now: How Chevron Has Fotled amd Wb [t Con o Shoolid b Greorruled, 42 Comn, L REV. 779
17010k Dougles W, Ginsburg & Steven Mensshi, e Mivberal’ dderisistaathve Law, 10 BUYLL L L &
LIBERTY 475 [2016], Sow ovbin sources cited segva nole 3,

B Sor Fuall of Chevron, supra note 100, 8l 1239,
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in ambiguous statutory language.’’

What the Supreme Court's statutory interpretation decigsions actually
show, however, is that Congress' intentions, conceming judicial deference
to an sdministrative agency’s intcrpretations of a statute, vary from statute
to statute and from subject matter to subject matter. Where those legislative
intentions can be objectively discemed, a court should honor them.*” No
congressional intention to defer to an expert agency was apparent in King,
the Affordable Care Act case, where the IRS had no cxpertise in crafling
health eare policy. The opinion for the Court did not need to rely on the
major gquestion doctrine, That doctrine & not only subjective and
unpredictable, it is also overbroad. Some statutes want agencies to fill in the
meaning of ambignous statutory language on “major queéstions,” while
other statutes do not. The major question exception should be rejected.”?
particularly insofar as it operates to disregard discermable legislative intent
about an agency's authority to interpret a statute.

MNor do the cost-consideration holdings in Michigan v. EP4 undermine
Chevron™™ To be sure, the Court split 54 in requiring up-front
consideration of costs before an agency embarks on a major regulatory
program. But the majority opinion in Michigan v. EPA announces general
principles of cost consideration that appear o apply (by virtue of the APA)
to all agency nulemaking cases, subject to Congress setting a differcnt cost-
consideration standard in a particular statute.”" As Justice Scalia’s opinion
for the Court in Michigan v. EPA statcs, an agency has discretion, within
reasonable limits set by the statute, to decide how to account for cost—a
“formal cost-benefit analysis in which each advantage and disadvantage is

LIE] Mo

" See e, Scalis, supre noie 10, e 516,

T Loe, g, Helnrerling, mprs note 174,

1% We sre tokl that Mickipas v, EPA “deparied from prior coses in which ghe Court conchaded that
b lsagepe permils agencees b chogse whesher or nol o consader ot bocawse eitfer chokw is
reasonable umder Chawon slep two.™ ol of Cheveom, sepea note 100, st 12482 Purther: "Those carm
respecied Chewen's cone demet that amebigooos [sngusge connotes 8 congrossiona) peoference for
almimisirative, ool judicial, decistom making; Atckipes, by conimest, effectively imposed a do nove
simmdard of review.” fo Met sa. The “pror cases™— EPA w. EME Nomer City Generalion, [P, 571 LS,
459 [(204) and Entergy Comp. v Riverkeeper, Inc, 556 US. 20E (308 )—did not popor to sllow
apgrncies o choose whether or et o comsider cost. To the contary, the agescy did in Bcl comwidor costa
in those cases, sed the Coont apheld the agency’s cost-considemtion approach in both cases. Absend &
specific sixtolory exemplion from considering costs, it should be clear after Mickipan . EFA that an
mpency rule could mot sarvive judicial review mmder the APA BT it ignored oost albogetbor. As even de
four dissemting Justioes recognized i Sllchigas v EPA: "rost is allmost always a elevant—and usaally,
@ highly imporant—~fackor n regulotion. Unless Congress ' provides otherwise, an spency  acis
unmcaserably in cstabdishing 2 smnded-sefling process thal igpon(s] coomomic consdastion,”
Michigam v. EPA, 135 5. Co. 2689, 270617 20151 .

1 Ser, ey, Cass B Sunsiein & Adrian Vemeeule, Liberforion Adminitteative Low, 52 1L CHL L
Riov, FR3, 4041 (2005}



2019) Chevron Uinder Siege 61

assipned a monetary valuc™ is not necessanly required.** None of these
cost consideration rulings foreshadows the Fall of Chevren.

L. TRUMP ADMINISTRATION LIMITS ON AGENCIES

Overregulation is a em that should be addressed by means other
than savaging Chevron.”'” To date, Congress has not undercut cxeculive
mmmmmmwmummnﬁmsaﬂmm
Regulatory Accountability Act. Nor has the Tump Administration made a
frontal assault on Chevrorn in Congress or in the courls. Instend, President
Trump and Trump Administration sgencies have laken a wide range of
dercgulatory actions, and they have slowed the pace of issuing new
regulations. Their consistent failure to adequately explain their regulatory
reversals has Jed to “an extraordinary record of legal defeat™'" in the courts,
including failed attempts to delay the impact of existing regulations.*'* Yet
the Trump Administration is unmistakably embarked on an ambitious
deregulatory effort™ This includes President Trump issuing executive

e Mok, 135 5. Cn st 2811,

o mwhﬂmhﬂh“ﬁﬂuﬂﬂﬂmwuﬂmm#
uﬁiumﬂumﬂd},dlwuhmmmbﬁrg-dmi.‘:'mnan#&d—uw'
it i impossible 1o disponse with gevernmnent by agensy in enodern American socicty. See Wild, sipra
nuie | and s pasying ext

1 Prod Barhash & Diesnan Paul, Trumg s Apemda Hies ol in Conrts, WasH, POST, Mar. 20, 2019,
uﬂlﬁmﬁn&“ﬂﬂmmﬁph[#lpﬂMrnm'ﬂﬂht“ﬁhdwhqm-Fﬂtm
nf‘huirruln",l..ﬁq.l'_ﬁlp:fwﬁﬂ#mr{hﬁyhﬂhﬂmﬁlw.mmwma
WYL Sow, o8 L. (A, &, 201%), hitpeipolicyintegrity.orp demgulation-roundup.

M pn pp, Council of Parent AR'ys end Advoss, v, Deves, 365 F. Sopp. 3 IE (D.DUC. 2019)
{rcjesting 115, Deparenent of Edutmion”s ailempt i delay spocial-sd regulations). Sef gpenerally L
Hemgoding, Laying Dows the law v Rules Delns, Ruo. REV. (use 4, 2018,
hitges: wrww Sheregreview. org 20 BG4 tecinmering-laying-down-law e delays’

T oo Trockieg Deregwlation @ the Trump  Hro,  BROOKEOS  (Aug. 14, 2019,
Whmmww (statos roport  aed
mﬂlmﬂwhﬁ:nlwmﬂnﬂhﬂmﬁumpﬁm};&nnt
Dhadley, Regnbwory Yeor i Review, FoRBes (Dec, i, 2008),  baps:ieesw lorbes comdsitesl
wasandhudhey 20187121 Vregulmory-year-inamvica $4853363 T6aft  Prerdens Donadd L. Trump i
mmmmmifumnarmmmmm&mamm
warm House Fact Sueer (O 17, 2018) IIMMMT_WHIM
wuuruﬁuulmym-,ﬁmln-iul!wmhmnm.ﬂﬂiuﬂlumiu
mﬂmmmmﬂmﬂuhumummlhiwnwmmm
ke EPA's “Walers of the Unibed Semies™ rule,  and (Obamz’s Cless Powsr  Floa),
wm.wwwmwmmmmm
WNmm.mMJ#Mkmherﬁb
o MO (s Regadations, Wadkl. FosT, Jaly 21,3007, a2 AT, But res Ala Levin & osse Hamibion,
Trump Tokes Credit for Killimg Hwncredts of Reguiations Thar Were dlneady Deod, B1O0CMBERG
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orders that aggressively require agencies 1o reduce the number and burden
of regulations and to deregulate cost-cffectively, and the Department of
Justice refusing to enforce policy guidelines issued by federal agencies.

A. Two-for-One: Executive Order 13771

The signature dercgulatory action of the Trump Administration is
Executive Order 13771 (EOQ 13771), issued January 30, 2017, Together
with its accompanying Office of Management and Budget (OMB) Interim
Guidance memoranda, EO 13771 adopts a “two-for-one”™ regulatory budget
thal requires agencies “unless prohibited by law”™ to identify two old rules
for possible repeal (with notice-and-comment rulemaking often required to
actually make the repeal thereafier) for every new rule they propose.™' For
every dollar of new cost imposed on the private economy, each agency will
hive to propose cutting back its own regulations to find two dollars of
burden to relieve. The Wall Street Jowrnal reports that this is similar to laws
in the United Kingdom that require the costs of new rules to be offset by
dercgulation of comparable net value®™ Trump's two-for-one order is
endorsed by the Jowrmal, which notes that, according 1o a working paper for
George Mason's Mercatus Center, the economy might be about twenty-five
percent larger (more than $4 trillion a year, or $13,000 per person) if the
level of TS, regulation had stayed constant since 1980

Trump’s two-for-one order—if properly refined, implemented, and
overseen by OMB's five Resource Management Offices (RMOs) and
OME"s Office of Information and Regulatory Affairs (OIRA) (these are no
simple tasks)™—secks to maximize benefits within a regulatory budget,
while scaling back on the overall number of regulations. It would encourage
agencies 1o minimize regulations and to be the judge (at least initially,
subject to review by OIRA and the courts) of the imponance and cost-

arften improperly ignone foeegons benefits from repealing rules); Glenn Kessber, Tremp s Shaly Cllaim
Deregulaiion Soves Houscholds 33000 o Teaor, WASH, POST, Aag. 25, 2069, of A4 (srpuing that
Trump’s claims about devegulation are misicading sl sl tbe sappossd benefits will mke docales o
aciimalaby prad nregsars

' Exee. Onder Moo 13771, Rehecing Eegalaron and Controllimg Repabatory Costy, 82 Fed. Reg.
9339 {Jan. 30, 2017} See mie Exce. Order Na. 13777, Enfveing the Regedatory Befors Agenda, §2
Fed, fep. 12385 (Feh. 24, 2007). £F % 442, | 16th Cong. (2019) HEL 575, 116th Cong. (2019).
rele o European Union mandated regulations —which were most of them,

51 Fudstornl, Trump Deme the Regrelaiony Fload, WALL STJ;, Jam 30, B30T, ot Ald,

e m&mmnmh-}'m‘dw puisting conts msocksied with
prior reguliiions ssder this [eoder] shall ds so in sccordance with tha Administrstive Procedurs Act snd
oitber spplicable bow = Exee, Ovder Mo, 11771, Bedwcing Rernimtion and Controdling Repaulaiory Corte,
£l Ped Reg 533% (Jan, 30, 200 7), Ondisarily, this would entafl notce-and-comment rulemalking (which
mary take twe yesss or more) for elissinating old regulations, Ser Harder & Tracy, supro nile 167,
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effectiveness of their own rules. The order has limited scope™
Nevertheless, the Brookings Institution chamacterizes EO 13771 as an
“important opportunity™ for reform.™ The RAND Corporation®s analysis is
similar. After noting some of the difficultics with benefit-cost analyses, and
carlicr attempis to implement a regulatory budget in the United States,
EAND analysts note that while EQ 13771 secks to rndm:e costs, and
provides mechanisms for prioritizing between regulations,™ it does not
address the concern of crtics that bureaucracies tend o overcstimate the
benefits and underestimate the costs of regulations (of course, business
interests ofien do just the opposiie). The RAND analysts fusther comment:

B AEs “leserim Cubdance” memorandum specifies: The twa-for-one ander appliss only 0
“signifieant repylations’™ (peneeally, major nabes costing 5000 milfiontyear ar marc); it does. sol spply to
indiependam sgeecies Hie the SEC (though OMB encoursges them o voluntarily comedyl: it expliciily
applics oaly in fecal year 3007 (ending September 30, 2007) althocgh o cslnblisbes & repelatery
budgating program o OME o s2i incremeniz] agoncy badgeis for sming rogulations in 7Y 2008 e
bayond; and i1 has seversl exemptions, incloding reguiations roguined 10 be mased by sistuie or cour
oader, deregulstion rules, sad repulstions: rolsting o the military, national seurily o fereign alfairs.
OMID also may grant cmey-cese walvers for now mopulations eclaiel g “criticnl healkth, safely o
fimancial maitern.™ Memorandum from OME o Regulatory Pelicy Officens ot Executive Departmnis
and Apencies and Monaging and Executive Direciors of Cerisin Agenesss and Commissions {Fob. 1
01T, kmps:itwww. mﬁimmguwmmmmu{mmﬂm

% Yod Gayer, Robert Litan & Philip Wallach, Evalnaring fhe Trump Adminstration’s Regularory
Refrm  Progroe, BRODEINGS (Oct 30, 20171 Iitpactesw brookiags sduwiwpomtenitoplonds
T W evalustingtrumpregreform_geverlianwaliach 1G0T pdf (previding mm  overview of e
ambifims regelatory reform efforts by Presidents Carior, Heagan, Clinten, CGesrge W, Bush, and
Cbmma; comparing President Trump's plan with regulatory bodpes implemented in Canada and the
Unsted Kimgdom; reviawing bepal ond practicsl challeapes 1o Trawg's regulstory badgel; describing tho
difficulties of measuring coats; spoculating about cuteomes af B0 13771 renging from worst o best cisg
memarios, sl noting the impartance of distinguishing between iepulations that do and do not enhance
sechal welfane, ma well as bringing ol regulations up to dete with medem realitios snd cleasing st
Vmeexesrabaion] detribn”)

B g AND anahysts doscriba the operation of FC 13771 a8 foliews:

Once OME amipss sow caps on repulstory costs cm esch agency, BED 11866 and the
predocessor il il on dictaie el each spency shouid comply with i= new Gp in 2 way
thal masinizes the ool beneiis il can schisve within the cost cap that it bas boon asigeed.
Poi ancther way, aliboogh ED 3771 does net explicidly meniion regulalory benefits, o
embeds 15 new Frpalatery Inndpet in 8 presvisiing sppoach o managing regulations i which
bemefits continuc to play & comnal mode, - ., Overall, the rolstonship betwoon FO 13771 amd
the existing regalaicory regime means thel even though BO 13771 fesuses entirely on fosts,
coad-benefi snatysic will costinue to play a role o determiséng which rogalabionm agondies
opt i enect.
Banjumin M. Miller et al., Iobieg Towaerd Referm: Tromp s Devegulation and fta legplememation,
RAMD Corp. % (2017) (on fike with tho Uiniversity of Lowswille Law Review]. Turning jo bow (041
migght distsibute regubatery cuts across agescics, EAMD staics: “OMB shoulil give the largest regalasory
bisdget ty agencies that have mpulations with the highest ned benefil per dollar of cost on the mangin o
bt cul.” fal mi 7.
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While aspects of reform, such as the call fir retrospective analysis in EO
13771, can be & key part of institating the cultural changes necessary to
make a regulatory budget effective, the “two-for-one™ approach of EQ
13771 reinforces a regubatory mindsct that focuses on which regulations toe
cul rather than how to most efficiently reduce regulatory burden. Without
further changes in goidance, regulators are unlikely to focus on the kinds
of changes in kow to regulate that have accounted for most of the cost
savings pencrated by the UK's regulatory budget.™

Effective implementation of a regulatory budget, RAND analysts suggest,
requires focusing on how to regulate, rather than just wheat to regulate. They
suggest that regulatory costs can be reduced without gutting critical
protections, by writing regulations that set goals rather than specific
mechanisms to  achieve those pgoals, by “simplifying forms and
processes,™ and by streamlining inspections. They also point out that
consumer protection “regulations are not necessarily harmful to industry.
The reputation of quality held by U.S. regﬂmnm mlmgw a competitive
advantage to 1.5, businesses”™ in global mark Without further
refinement, RAND cautions, reducing costs by simply climinating
regulations can lead to serious consequences for ULS. consumers and ULS,
manufaciurers.™

Opponents, including Public Citizen, have filed suit challenging
Trump®s two-for-one order as violative of the APA and the Constitution.™
They make several claims including: many health and safety statutes do not
authorize agencies to consider this sort of cost reduction; and the two-for-
one order arbitrarily ignores any consideration of the comparative and net
benefits obtained from the rules being considered. ™ These objections

I piller et ol yupro mote 127, at 13 The “regulaioey calture™ necils o be conshdered, RAND
sules, “with appeprisie charges ko lbe prand and rocognation gymem i ensure carcor sapport for
regulatory sxports involvad 8 retrospective anslya and salizbisg 1o 6 “how D regolse’ mindeet ™
Sumimary of feching  Tewerd  Refrm, BEAND  CoRe.  (2007),  itpsdfeww, rend org/pubs!
frrspectvesFEZ4 | bl [heremafier RAND Susmary .

1 Mller ot al., supra nole 227, ab [0 (*For cxample, allewing publicly traded companies o use
ehoctionic versions of their anmaal reports saviod Brtish business more than £1 50 million ")

M RAND Sermmary, suprn nots 228,

in Koo i

" Spe Miller oal. supra nole 327, &1 & Pub, Cittgen, Ine. . Tneep, 297 F. Sepp, 3d 6 (D.0DUC
3000 8); and Holly L. Weaver, Chae for the Price of Few: Tie idder Costs af Bepularory Reform Under
Evgcutfve Orcler 13,770, 70 Ansan, L. Ry, 401 (2018) {argaing thai the two-for-one ordor is b
unonstitetionsl and arbarary and capricious].

W s SUNRSTIIN, supro poie 163, at 21 (erltickeing Tremp's two-for-one order: “Whai mesicrs i
il ahcther the ageney baa sdded b the tota! sptouer of coats, or whather it bas sdded mone regulabens
B il Bas takim away, bul whether i has produced benefits on balence.™). Compane this with RAND S
mnalysls of Executive Order 13771, which s2is out oriticisms ard suggests improvemments bat docs not
mmwmm&m&mmnmm-mmwm
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overlook important limitations already in EQ 13771, which vow io
deregulate in accord with the APA and other applicable law,™ which
includes following notice-and-comment rulemaking procedures for repeal
of old regolations, These objections also slight the “central role™ of
comparative and net bencfits that RAND analysis find already in EO
13771 Nevertheless, Public Citizens' objections, as well as other
criticisms by Brookings and RAND, should be addressed in future
clanfications and refinements of EQ 13771, The United States District
Courl n the District of Columbia dismissed Public Citizen's suit, for lack of
Article 111 standing to bring suit. ™

Other critics of EO 13771 embrace cosi-bencfit analysis (CBA) to the
point that they appear to object 1o the idea of a limiting regulatory
budget.™ Emphasizing “the crucial importance of secing cost-benefit
analysis as a spur and a prod. not merely a check and a veto,” Professor
Cass Sunstein argues that

the right approach is not “one in, two out® but a carefil check on issuing

that Emits the tois] ameusi of costs imposed by agescy repulations. See saped niles T77-28 and
RS COMPERYLIT AL

I Sew supra note T4 and sceompany bt

I S Willer et al., snpw pote 127, 2 9

™ Sew Pub. Cirizen, fuc., 297 F. Supp. 3d st 40,

A wmilar criticism of Exeeusive Order 17771 notes thet discrotionary agoncy rales have beon
regeited dince 1981 0 have a positive coat-benelit (CBA) miting. The mmplication that some
comimmatators suggust is that there can e no vakisl denmgulintion of any of thoee oxisting agency mles
with & postive CHA miing. See, cg., Masur & Posner, sepera noto 164, st 94243, 981, Dant courts
shiotild Fecognize that the Toumg A dsinisteation has Il power ioorder execative brnch agoncis 1o
s hwir vwm regulations in order 10 maxisnize binefits within a mgulstory badget, while considoring
the deleticn of “least besi” regulmices through sparpriste APA procoderes (oficn notico-and-comenent
nacinakingl, within he scope allowed by congressional staluies, Thene is na doichd thal chasges in e
mnarket, or i scienoe md technalogy, may render odd apency rubes ohsolae, G Colussbia Beosd, Sy, v,
Democestic Nat®l Comm, 412 LS @4, 102 (1073 ([Where ischnolegics] change s desmaiie,
rensonabls pegulaiony sohtions] “sdequeie 8 deeude mpn are nol necemarily sp now, snd deeas
acceptable laday may well be cummodal 10 yeus hence™), Miller of al., suprs sose 227, an 11 (“TRapid
sdvancements in scienco and medicine meppeai] updeting sedior elimissting coidaied regulations ™
lisging, &5 3 example, repeal of cotdaied, coamerproductive repulations of tmmpons), AR initial pesitive
cind-benelil asscssment may be mistsken or become cutdaied, See, e, Todd Ruabdn, News fom ACUE,
AY Amwarm & Bec, Lo MEws, Fall 3007, at 22 (describing SEC's 2004 ro-examinstion of the “Liphick
Rule,” which thi SEC ovesmually eliminated two years lster) Or market changes may make regulation
b expensive. Sre, e.g. supra Pt 1.0 (discussing Obama’s Clean Power PMlan). Thene is considenblo
uncormaingy in condiseting oot benefit anabysis, i any event, sinco it & nok o simpla, mathematically
precise endesvor, Ser, «.g., Garlasd, sypnr nolo 36, at 524 1,08 {“Jusi a5 an agency mast ofien besx its
regulstions on lisle mor shas expon prodictons, it may also neoed o dorogelate on the basis of similar
evidonen ™), Rubls, saprs (notbsg deal “Agencis promolgaty mpulstions wder condilione of great
wmccrininty,” paricolerly given e risk of “substanizal popstive imistended - contoquesces,” and
dimcusaing the opeion of “regoletery experimenistion™); Bditorial, A Mew Con-Bengl Reyguindion Test,
Wau St L, (het. X, P0IHE  hotpe o wi) oo amiedes's new ¢ oat-Beme B ne g st st
1538436307 [commeniieg om dispuics about B FPA caleulaies “oo-bescin)
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new rules, with the help of cost-benefit analysis-—accompanied by an
insistenice cn issuing those rules if the benefits justify the costs and an
mﬂ:ilh:nmmmmhiundummabmhmmifmmmu
scrapped. 2

Mhlmliﬂyﬂgﬂﬂﬁﬂﬂtﬂﬂiﬂﬂlﬁchﬂ;ﬂmhimhMl
analysis, ™™ it would be surprising if the courts invoked CBA to invalidate a
regulatory budget approach and require an agency io issuc expensive,
budget-busting regulations. Opponents of EOQ 13771 might more plausibly
challenge particular deregulatory agency actions of (more broadly) an
agency’s overall pattem of regulatory and deregulatory activity, if it
dramatically fails to obtain the biggest “bang for the buck™ within the limits
of a regulatory budget.

B. U.5. DoJ's Rule Against Civil Enforcement of Agency Policy Guldelimes

The United States Justice Department’s (Dol’s) 2018 memorandum,
“Limiting Usc of Agency Guidance Documents in Affirmative Civil
Enforeement Cases,” continues the Trump Administration”s efforts to check
agency overreach ™ The memorandum statcs that Dol litigators may no
longer rely on “guidance documents™" issucd by federal agencics for the
purpose of affirmative civil enforcement litigation.™* This is significant for

itioners.

The EPA and many other agencics have often claimed that regulated
businesses violated an ambiguous statute of regulation because they
violated a clarifying “guidance document” that the agency issued without
notice and comment rulemaking, Morcover, consent decrees hetween
private partics and agencics, as well as unilateral administrative orders,
have ofien required compliance with guidance documents. Yel the Dol's
new policy clarifies the pﬂiﬂlllﬂllhc[}nirmynmlﬁnitsmfmmﬁﬂﬂt
autharity to effectively convert agency guidance documents into binding

- S-l.rrllTniH.npmlﬂrIﬂ-.ui!tl—H.Ti-h‘-llmmn:qlﬁﬂnﬁmﬁ.Iﬂﬂ. 1 1nb Cong.
{2019) wowd requine apencies ¥ retrospectively evaluale their own regulations every ten yeam:.

M G apra Part 11D

i mmwmus.mnmhmﬂmﬂchnm
Coenponests, |inited Staies Amorseys (Jen, 15, 2008, WMWWIMIM
[hereinaiter Rache] Brans BMema],

Ll £,

- Tﬂmﬂfr.ﬁmﬁnwmhlﬁihhlﬁwnﬂﬂuwhﬂm
thﬁlhﬁwhﬁ!ﬁﬂuwhiﬂm&dﬂuﬂlﬂﬂﬁkﬂmﬂmm
Wﬂﬂd-!utw'nmmwuwm—hﬂlw—ﬂ
M"ﬁmmrmmmmm-ﬂmmdﬁu
mmmm;murnhﬁthm-m.ha:.Mu.ﬂmmun.ﬂm
20L%).
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rules. ™
V. CHEVRON DURING THE TRUMP ADMIMISTRATION

While the Supreme Court said in Epic Sysiems that it may revisit
Cheveon, an immediate judicial revolution overthrowing Chevron Scems
unlikely given conservative political support for the agency rulings that arc
currently being issued by the Trump Administration. Traditional
administrative law checks and balances on agency sction, under the APA
and Chevron, arc likely to continue. They provide meaningful safeguards
agsinst both over-expansive assertions of agency power, and over-
enthusiastic deregulation or cost-cutting at the expense of statutory
ohiectives. They also allow agencies the fexibility to adopt new regulatory
approaches, and to change them within statutory and constitutional limits,
rather than sticking rigidly to a single “best” stalutory meaning. Trump
Administration policies, sceking changes in policy within lawful bounds,
would be harder to implement under the major question doctrine or a
textualist approach than under Chevron's regime. The following discusses
this point in the contexts of Trump Administration policies relaling to net
neutrality and two Obama-cra policies, Deferred Action for Childhood
Amrivals (DACA) and the Clean Power Plan.

A. Net Meutrality

The outcome of litigation over the FCC's new “net neutrality” rules
may illustrate agencies” substantial discretion to change regulatory coursc
under Chevron’s regime, even when the reasons for the change are batterly
contested new policy views.™ This sort of switch in the FCC's position, (o
adopt policies favored by the new Trump Administration, might be more
difficult to achieve under a textualist regime where courts (rather than
agencies) determine “what the law is” by announcing the single “best™
interpretation of a statute.’ Were the “major gquestion™ doctrine to be

MY Sre Rachel Brosd Memo, smpre sote 2410,

M The e afe tal, under e principles of Fae TF Ssanom snd Bramd X, the courts will alfion the
FOU's comtentaous new policy partially nepesfing et eeutrality, smce the FOC's dosision indicates that
it i awnte that it is changing position and that dhere are good resises {thongh disputid ones) for its now
polidly. Ser Mozilla Corp. v. FOC, M0 F3d | (D.C. Cir. 2019) {upbolding e FOC's repeal of net
nowtralityl. FOU Restoring Internet Froedom, 53 Fod, Reg. 7832 (Feb, 22, 3018) {rockassifying intomst
orvice a5 B8 “information sorvice™—rifher then a common carfier lelecommunications service, Le. 3
publaz otilify-—and overurming Obams-er “pel seuirality™ ropslabions from 2015 that had reguiral
inbernet service pronviters %o ok all ket mmiflo equally, witheuet “throtiling” or slowing conond for
saare: 3ites and sorvicos oo providing Fiss leees for ctbars),

M (yrama®s net nowiniliy poles wers upheid in United Staies Teleoom Ass'n v, FUC, 525 P4 674
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adopted by the High Court, it might invalidate Trump's new FCC policy as
beyond the agency's statutory power,

B. DACA

Trump's decision to wind down the Obama DACA program®® properly
triggered agencies’ obligation under Fox TV Sraviens to address scrious
reliance interests that were created by the old DACA policies that are being
reversed. ™ The outcome of the politically fraught DACA cases in the

(100, Cir. 2006}, rebearing denied 855 F. 3 381 (2017), oot demied’ 139 5. CL 475 (2018), There, the
Supieme Cowrt, by & 4-3 volo, went beyond deonying contioran and explisily el dowa the Tnaop
#Wﬁiﬂiﬁn’}nﬁpﬂh\mﬂnmﬂ,nﬂﬂiﬁ“ﬂnpﬂmﬂmﬂdvﬂnﬂ.ﬁwﬂml'
decesion uphalding (Yhasa's not netrality rules, There appears 6 be more than ose pamessible way for
the FOC 1 isbcrprel fd implemest (he siatales ol sios. This, in it wm, (he FOC's pew nale also seems
Ekely b sorvive judicial review and become the new fedaral standard, prosmpting conflicling state laws.
Sew Mboille Corp, w. FOC, 8400 F3d 1 (DUC Qe 2009), The exisat of tee preemetion is unsettied. See
il Yot seveml staics have o] excoutive ondera that, drawing dm the stalc's power s 8 pachaser
racher thes as 5 direct regulstor, regine Faternel Sarvice Providers 1o follow the old net seutalivy rules if
ey want fo be eligible to s=il intemet service to staie agencies. Few, o, Brian Fung, Stetes Liny Mave
Figured O o Way b ther drowmd FOC on Ner Nestrafity, Wamil Post, Feb, 19, 2008, ot ALL
Bdosvover, both the European Union snd Cansds have chasen ta mtick with the obd set neairalbiny rles for
i imtormet. Thus in & few yesrs it may be precible to compare the actsd resalis from these two
eompeling sysicms a0 detenniee wint system, or combination of sysioms, s n fcd et for
consumore. Yinocent Cerf ared Robert Bahn-the fathen of the interned—are divided on this iooss.
Lo Andnew Orlowski, Forber of nfermet Forme Agodes! Med Neutraftty, REGISTER (lan. F, 2007),
bt wewrw thorogisior.couk 200701 Bahn_pot. peutrality wamingy, wilk Mafl Weisberger, The
Googler Knows as dhe "Fother of thee Internes™ Daends aw fasfitsdion That's of Rk secer the Tramp
Admiminiration, BUS. IMSIDER (Mar. 10, 2007), waw, businessinsader comipoogle-cloid-viol-con-0mn-
Tec-and-net-peuiradity-201T-5,

T Ohemas Department of Homeland Secariny adopted the DACA program i a 2012 memomndurm
v poaspome the doportation of undocomented immigrants brought o America as chalidren and. pendisg
wAinn in thoir cases, (o essign them work ponmits allowing tem o obiain pocial security nurnbers amd
pay lames. DACA was adopied as a "guidsnce™ withoul any notica or opportunity for pablic coenmeat,
Linlike the larger, now forminaied Defored Action for Parents of Americans (DMEFA) program, which
werell hinve deleyed deperation of mallions of undocumented aliem, DACA provides mo palvwey to

izenship o lawfil residency i the Linited States. The older, larger DAPA program was sndid by
DHS in Jume: 2017 after i was prelimisanly agjoined in Texar v Unived Shates, 86 F. Supp, 3d 591 (50,
Tex. 201 5L afd, 809 .30 134 (3 Cin. 2005), afld sul som. United States v, Texsa, 136 5, Cu 2271
(2016}

T Ta date, the cours kavo nol accopled [HIS" argemont that pescinding DACA |5 an usreviewsble
deciaion about “nonmorcoment™ thal s “oommitied 1 agmncy discretion by lew™ 5 ULEC, § TOR()Z)
(201 7). Trumg's windimg down and iemanaticn of DACA ix a species of deregalation, elminsting
geverameat regulstory pragram kal s carlier i place, DACA affects nearly 00,00 smigrasds,
hwimg them oul of e shadows, and creating cquitics and. relisace interesis among both DACA
Emmimigrasts ared the many groaps (emveniion, emplover) who eeassnieally benefit from the continwed
presence of BACA imendgrants in this coaniry, The standards in. Fox TV Statioss and Encino Molorcars,
requiring agescies ta postify chasges in policy, requize the povernmest fo feoognize aed come 1o fTips
with these serjois relisnce wssests. S Encing Motoresn, LLC v, Mavarme, 136 LS. 20T, 2125
(201 &) {quoting Fax TF Stonowes, oo, 350 LS 502, S15 (2009)). The Unitad Stabcs Dhstrics Coun foe
the District of Columbla neded in lsie April 2018 thal, in sccking to rescind the DACA program,
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Supreme Court is uncertain. But ot least so far, in the lower courts, the
DACA eases also illustrate the point that the major guestion doctrine—
relied upon by Trump's Department of Homeland Security (DHS) to
question the power of Obama's DHS to create the DACA. program in the
first place™ —is mistaken in insisting upen clear congressional anthority
before it recognizes any agency outhority whatsoever on “major
questions.”™™ Even though there is no clear, explicit statutory authority for

Trume's DHS & reguired i recogrie ihese relisnes inferests by winding down thy DACA program, =
apped 1 Emaketcly tomsrating & Ser MAACP v, Tramp, 29% F. Sopp. 3 209, 23840 (DD
FO1RL, reifd, 315 F. Supp, 34 457 (D.0UC. 2018 and 121 F. Supp. 3d 143 (D.D.C. 3015).

= Odinarily, one would mot expect the executive branch o quesfion it ows authority. The
opimiors of tiey Gedem] district coorts—in California, New York, and Washington, D.C,—indicabe that
nﬁﬂuﬂdmuykm&wiFPnﬂmtTmHﬂ;ullriuheqnﬁliu'mldinnm
palicy decision i do 0, Yol the magor chiim of Tremp's DHS was and s, instesd, that @ validly
revoked DACA o the “legal” groend that Ohansa’s DHE lacked powor and sutherity o creste the
DACA program in the fint place. Sev. e, Regents of the Univ. of Cal v, DHS, 279 K. Supp. M 1011,
103637 (.0 Cal. T0EE) and 353 F, Supp, 3 1304 (K.0. Cal. 20085, o, 908 F3d 476 [%h Cir,
2018), cert. granted, 139 5. Ct 2779 (2019) (No. 18-587). This “Jegal” elaim by Tramp's DHS was
rejecied b those Bhios federal dimries cours mnd by the Fourth sed Ninth Ciecoits. See bl; Coon dc
Marviand v. DHS, 324 F3d 684 (#th Ciz, 2009); HANCT v. Trumg, 298 F. Supp. 3d 208 (D000, 2018),
cert. gromred, 139 8, Cv 2779 (2019) (No. 18388, Baialln Vidal v. Nielsen, 279 F. Supp. 3d 401
(E.DMY, 2018 and Batalls Vidal v, Dok, 395 F. Sopp. 3d 127 (EDUNY. 2005), sen. pranted e
v, WA locman v, Vidal, 139 5. CL 2775 (Juno 28, 2019) (N, 18-38%), The courts mm Californis asd
Mew Yiuk imued natioewide preliminary injunctions agemst seemination of the DACA peogram
Meamshile, 8 oot in Tevss fossd DACA likely invalid, but it refosed 1o peclimisarily cnjoin the
progrem, because of the harm that an fmenadialg injuncson woskd g 0 DACA recipienes and the
prablic. See Texss v, United Statos, 328 F. Supp. 3 662 (5.0 Tex WIS, The Sopueme Coort bas
consclidnted Moz 18887, IE.5RE, and 1R-589 (“the DACA cemes”) for beiefing and orel srgument.
Medfeenan, 139 5 CL [N FB-559)

¥ The cpening Supreme Court brief for the Goverrmeni in the DACA eases aplits s “lepsl™
objoctises e IVACA o thres parts: find, n “practical” concem ahoul unlawiiness:, sceond, & “palicy™
docision 10 “terminais o legally gacsticoable monendorcement poficy™; and thied, dis “legal” view duat
CACA s wslawlel. Ser Bricf For Petitionces, MeAbeeann v. Vidal, Mo 1B-589, 2005 W 5042000, at
#15_ Yen all three of these DHS rationales are mobed in its “legal™ objection, As Justioe Kavansugh
noted during oral argument, DHS's “pelicy” resons an “interiwined™ with i “legal” consideratass.
Transcript of Oral Argumest 81 B4, Medloesan, Mo, 15589 (LS. Nov, 12, 2015). This is a far ery froem
mmwmmﬂmﬂdmﬂum.wluM'Wnﬁmﬁmmﬂ&
picture. Compare NLEB v, Wyman-Gordon, Co,, 194 U8, 759, T66-67 n (1960) Mas. Trosiees v.
United Stotes, 377 LS. 235, 245 46 {1964}, and Hoory J. Freadly, Chenary Revisited: Riflecrions on
Boversat amd Bewond nf Admiwirtive Orders, 1969 Dukn L1, 199, 20917, II2-Z3 (1965)
(supporting the Cheneny rule—which requires a romand when an agency roling & based on s wrong
roason —sinen remand allows ot only sgency recomssderation based on proper crikria but abo the
wmnwmmumﬁmmmmhhnﬂmjm
“policy” ground mest be andculnied mnd “owned” by DHS itself, not just by counsel in the Justce
Dhepartment (the 50, See i ai 201-02; SEC v, Chenary Corp., 318 1S, B0, 87, 92 (1945), A critical
question For the High Court is thos whether DHS' change of positios-—cotmsdbly mads in Secroury
Mictsoe's June 22, 200K memcremdius  eponding to fe D disiict court’s (nvitation be firfber
cxplain DHE" decision io temmisaie DACA—is 8 valkl msertion of independent “policy” grounds that
justify THHE® decision, or imstend simply o 5ot of post hoo retionalizations by counsc] reheshing DS's
centrsl “legal™ nidomale. See, rg., HAACE v, Tramp, 315 F. Supp. 34 457 (DD.C. 2318} and 321 F.
Supp. 34 143 (DD.C. 200H). Dne of President Trump's negofisting positions —which presumes. Sal
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i, DHS appears to have at least some valid authorily to create the DACA
program: The statutory and constitutional authosity for DACA “deferred
action” seems fairly discernable, since it traces its ongins back through
many decades of executive branch discretionary relief programs, under both
Republican and Democratic adminisirations, and it has long been
rm-gni?ﬁul“mguluprmﬁu'hylhnﬂmmﬂmﬂudumpﬁshnd
statuies.

. Clean Power Plan

Trump’s EPA has issued a new Affordable Clean Encrgy rule (ACEF™!
to replace Obama's hotly contesied Clean Power Plan (CPP), regulating air
pollution from electric power plants. The EPA's new mule repeals the old
CFP on the ground that it was issued without statutory authority ™

DACA is & [mwful, valsd program—uwas thet he would extend the DACA peogrm in exchangn for
Congress fanding the southern wall. Windisg down DACA, Chicf Justios Pobats commented, may m
roxjuire iswvnlidating all of the consequences of DACA. Transe{ps of Oral Sigement at 38, Mod leomen,
Pa. 183589, Talring this point mbs conideration, ss well 50 Henry Frissdly's views (shove), i el
Applying the Chomery fube 1o romand the DACA cases o DHS (in & remand without vacaiur) would
alloroy e ageney i sneningfully consider (ns the APA regueired) the sevem] differen kinds of DACA
reliance interests ot stke (hedd by the military, citics, busimesses, and bealth-care peoviders, &8 well a5
MJ;MMM%ﬁMETm':EWMMWMHH:E
them. Ol smgument in e cosslidasal DACA cases was hold Movember 132, 2019, with s decision
expoesd im 2000

™ To cresiz the DACA pregram in 2012, Obamn officials nelied oo the repolsr peactice of
immigrtion officials ts grent “deferred action.” DACA provides no pailvway to chtipenship or lewful
permanent residency. Hisorically, DACA grew oot of a long egescy hisiory of discretionary reliel
progeams—including metiors by Presidints  Eiscabower, Ronald Resgen, sed George W, Bush:
Beginning & early as 1975, migration officials have iilized disoretionnry “defenred sction” {based on
both watstory and non-stabeiory perwers) T postpone deportations. The Unied Staies Disiriet Cown for
the: Morthom Disirice of Califmis found that, while <dleformed action . . . begen withom expres
stutiney authorization.” it hes now boeen recognized as a “regular prctice® by the Smpreme Cownt s
Congressimal stanutes. Begents of the Uriv, of Cal v. DHS, 279 F. Supp. 3d 1010, 1019 (N.0. Cal
201E). The Ninth Circuit agreed. See Regests of the Univ, of Cal, v. DHS, 208 F.3d 476 (9¢th Cis, 20181

B Ser Repoal of the Clesn Power Plas_ 84 Fod. Reg. 32520 (kse 19, 2015). This coubd be sne way
fr the EPA 10 comply with Muosacksserts ¥, KPA, which bolds that, together with the EPA's finding
that greenhouso gases endmmgee buman health, the Clean Air Act requires seme son of EPA sction o
adidress C0-7 and other greenhouse g embislioas. Ser rapra nole |68

“* Ser 84 Fod Rog. at 32523-52, The Congressional Rescarch Service roporind that “{pjreviousty
in its propased repoal of the CPF, EPA acknowlodped mubliphe poasible *roadings” of the scope of it
[CAA] section 111 awthority, but in iis repeal, the spency ke n morn dofinitive stance and chimes it
revised and fisal inerpeetation is the “only perméssible readisg™ of fhe etababe. ik, TaASG, OO
RESEARCH) SEmy., LER10IZS, EPA REPLACES TIE CLEAN POWER PLAN WITH THE AFPORDISBLE CLEAN
ExEROY RULE 2 {200%). While litigation againit the CPP was proceeding in the court of sppeals, ihe
Supreme Court enjoined the CPP ontil all cowrt challenpes fo & e reaohved. Se Morik Dakota v FPA,
I!E-S_Etm'F[mlﬁLﬂﬂndrwﬁHlﬂmjwhuFﬁwjmﬁmlﬁi:E‘hbkﬂﬂ
mmwmIhqul‘P.-!'ﬂ.t.]..WlﬁHfI.T«ItM.SHUETﬂWH{mﬁr‘Mﬂu
eriteria for ssming o prelimisary injuncton include comsidenstion of ihe Hkelihood of provailing e the
marEis ).
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According to the ACE, the Clean Air Act (CAA) bars the EPA from issuing
rules like the CPP that extend “outside the fence™ by fecing utilitics to
conmgider compliance measures such as carbon capiure and storage,
emissions trading, and shifting from coal 0 natural gag and rencwable
generation facilities.™ Instead, the ACE focuses solely on reducing
emissions plant-by-plant from extsting coal-fired power plants “inside the
fence.™™ While the CPP sect specific numerical targets for each state to
reduce CO-2 and other greenhouse gas emissions, statc-by-state, the ACE
leaves it primarily to each stale 1o decide emission standards for its own
existing coal-fired power plants, In setting standards, states may consider
“source-specific factors,” including the remaining eselul life of oblder coal-
fired wtility facilities.”™™ The EPA's new rule considers the fact that new
market realities (the availability of cleaner energy sources, rather than
govemment regulations) are now driving utilities to switch from oil and
coal to “greener” fuels. "™ More controversially, EPA's new rule asserts that
there was “likely to be no difference™ between a future scenario with the old
CPP and one without it™"

The validity of the ACE hinges on several issues. First, were the courts
10 conclude that, contrary to a major premise of the ACE, the EPA did have
statutory authority 1o issue the old CPP.™ then a remand 1o the EPA might
be necessary to allow the EPA to reassess the ACE in light of a comect
understanding of the scope of the EPA's statutory powers. Yet five Justices
appear 1o think that the old CPP was beyond the EPAs statutory authority

M1 v & Fed. Reg. 32520,

il )

MLl s XI5

1% Ser B4 Fod, Reg. ar 32521, 52943; i oi 1254448 (conchading that satuml ges repowering, co-
firing, or refucling iz not the “best systom of emission rodwotion” {ESER) for existieg coal-fired planta);
id mt 32555 foampliance mechanams). Market forces (not EPA rogulagions) s now tha mager Escior
driving ulilities. to yeigch from oil snd cosl 10 “geeence™ feels. See, e, Bradley Odson & Cassanden
Sweet, Companies Stay Cosirre on Esslesions, WALL 8T, 1, Doe. B, 3006, ar B (Mg wkilitios shat hurs
ol sach an AFP. gay they willl cantinue their transsion to ¢ leaner enongy sonmes—aeven if Mr. Trims
makcs poid on his pledge fo reverse the Clesn Fower Flan " Joby Wiarrick & Sieven Mufsan, Seiieg
Fails s St Eleciricity Providers, Wasi, Pogr, Feh, 12, W16, at A2 “Move o cloaner power is
precesling, repndlos aff Sapreme Coa’s stay, ")

H' 4 Fed Reg of 32561,

B The Wesr Pirginia [itigstion on the OFP il the question! Witkout the tussb-on-the-sesles
approach of the mgjor question doctrine, i the alstriory lanpage of section 11T(d) of the Clean Adr
Act—which calls for EPA o doterming the “hest oo of emission reduction [RSER] for Sufes o
et the omission sisndands — broad essigh in aurhonize the Obeme Clean Pewer Plan's strategy, which
includod fostenmg renewable mergy! Ser Petitioners’ Nonhimding Stmtemest of the lssoes to Be Rosod,
Wt Virginia v. EPA, Mo, 13-1363 (DuC. Cir, Dec. 18, 20015) The ©UC, Circult bas sivce dismissod the
Hitigation as mool. West Virginin v. BPA, Mo 151368, 2019 U8 App. LENIS 19583 (DUC. Cir. Sep.
17, 2019,
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ander the Clean Air Act®”® That conclusion would eliminate the power of
fulure Administrations to resurrect the old CPP and issue EPA regulations
reaching “outside the fence.” To the cxtent that the new ACE secks to go
beyond that judgment condemning the old CPP, and more generally “tic the
hands of future Administrations™ as o “what the EPA can and can't do™
under the Clean Air Act,™ it may be subject to substantial challenges in
court. This is because under the CAA, a fumre administration’s EPA may
set more demanding minimum federal emission standards for utilities.

Were Trump’s ACE found to be based simply on the desire to reduce
industry costs, withoutl adequate regard for the Clean Air Act's public
health purposes, then the courts might well invalidate it*™ The basic
underlying principle was developed by the courts over many years (o ensure
that over-enthusiastic agency dercgulation and costcutting do not
overwhelm statutory public health goals *

Yet another factor o consider, supporting wide EPA discretion to
choose an appropriate regulation, is that clectric ulility EEnCralons are nol
the only sources of CO-2 and greenhouse gas - emissions. Especially
considering rapid market developments favoring “greener” societal
practices, the EPA should have some discretion to decide which industries
and regulatory initiatives (o pursue, how fast, and in what combinations, to
comply with the general directive m Massachusetts v. EPA that the Clean
Air Act requires the EPA to address CO-2 and other greenhouse gas
cmissions in some fashion. This flexibility that the High Court read into the
Clean Air Act might have been much harder o achieve under a rigid
textualist regime, :

V. CHEVRON'S FUTURE

The outpouring of partisan attacks on Obama Executive Branch agency

B Rew supeea motz 143,

B Lisa Friedmem, £ P4, Evohiiies Pl on Clises Friendly i Coml, RY. Tises, June 20, 209,
o Al (quoting a ailiny represeniative inlerviewed for the anticle],

™ Mere tan iweaty siaies, a5 well = vanons cisies srad health organications, have seed to vacste
the ACE, dlaiming (emong ctber things) thal it is ineffeciual in implementing tho CAA"S smbsory
purpass of pantecting beman health, See Petitions for Review, Saste of New Fork v EPA, Mo, 18- 165
(MLC, Cir. Aeg. 13, 2009); Petition for Review, dm. Loag Asc'w v BPE, Moo 191140 (D, Cie, July £,
209 S Garlind, supro note 36, af 510012, 316, 519 n2 (listmg coun &ascs isvabdarng
dorguletory agesey pethens thet were taken i redece indusiry costs without adoquaic fegand for
Etatiztory prak)

M As Mdpe Garland writes, case low “rejecys] the suggestion thal apeecie may derepalate wiikont
regard to original congressional intamt siply becamse they hive strack a new ‘balance.” Lina| the sisue
iessif i amended, the cises e, the original conpressioral imiest—anil Aot the shifting poditics! tide—
[ the sawree of the ageney™s hegiliracy.™ Garland, sepre note 36, @1 3R3-546,
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power, and criticisms of Chewron from academics, Congress, and some
Judges, have mot undermined the practical considerations that support
Chevron’s retention in the long term™ Technical expertise, held by
politically accountable agencies more than peneralist federal fudges, is
desirable in  administering increasingly complex and scientifically
dependent statutes.** Under Chevron and Fox TV Stations, agencies can
change position and implement new policies to come 1o grips with changes
in science, technology, and other new circumstances, By contrast, insisting
that federal count judges resolve all statulory ambiguities by announcing the
single “best” mterpretation of a statute would produce “ossification of large
portions of our statutory law "™ Under Chevron, the extent to which courts

defer to agency interpretations of law ultimately depends on “Congress”
intent on the subject as revealed in the particalar statutory scheme al
issuc.™ ™ And Congress has repeaiedly invesied agencies with discretionary
power 0 make policy and undertake day-to-day administration of the
regulatory programs that Congress ilself has neither the time nor the
expertise to administer, ™’ .

| Wihether Chevron should remain is a ion we may leave for
another day,” the Court states in S48 fnstituse.™ One of Justice Kennedy's
last opinions, concurring in Pereira v, Sexsions, 138 5. Ci 2105 (2018),
expressed “concern with the way™ that Chevron “has come to be understood
and applied. ™ He called on couns 1o engage in more than “cursory
analysis” before “reflexive deference™ o agency statulory interpretations,
particularly as applicd 0 questions abowt agency jurisdiction and
substantive agency _pnwm's_m Justice Kennedy stated that, given the
concerns raised by Justices Thomas and Gorsuch,”' the Courl should
reconsider “the premises that underlic Cheveor and how the courts have
implemented that decision. The proper niles for interpreting statules and
determining agency jurisdiction and subslantive agency powers should

M See, g, Hednar & Hickmes, suprs sote 15; Adite Bamzal, The Griging of Jedictal Deference
e Execunive Interproations, 126 YALE LT, %04 (2017). Contrs Hamburger, suprer noie 319

- S, e Harold Leventhal, Emvieowmenny Dvcirion Mokbee aed he Role of the Cowrts, 122 15
Fa. L. REV, 309, S10{19T4)

M Ynited States v. Mead Corp., £33 LS. 208, 347 (2001} (Scalia, 1., dissenting).

M2 Zcalia, swper noie 140, =1 316,

MY Sev, e, Mistrenn v, United Staies, $58 LS, 361, 372-74 (1989),

M SAS Inst, Inc. v, lemeu, 1365 O 1588, 1358 (3008,

** Peoim v. Sesioss, 13 5. Ce 2005, 2020 (20083 (Kennedy, )., concurring )

™ L, Avcord Furich Am. Ins. Gep, v, Duncan, B89 F_3d 390, 307-08 (6th Cir. 2008) (Kethbalgs, 1,
concuiving in the judgment) (wriging that judges should make “every offor @ discom for curislves the
stle’s memning™ bolord acceptimg that o sfatute i3 smbigoous and the apoecy’t mlorprialson &
reasoeablc).

MU fee eg, BRSF Ry Ca, v Loos, 139 5 O 899, S04-09 (2009 (Goresech and Thomas, 11,
disserting) (eriticizing Chnvonk
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accord with constitutional separation-of-powers principles and  the
substance and province of the Judiciary.™"

These commonsense clarifications could be readily accepted in the
future. The opinion in Chevron sets oul, and applics, the common law
concerning court review of agency statutory interpretations.” The statutory
provisions and legislative history of section 706 of the APA support that
common law approach.”™® The Court may modestly tweak its common Law
standards, as it has done in the past,”™ to address any reasonable concerns
that have been raised about Chevron.

To be specific, the High Court may well clarify Chevron step one 1o
specify thal roviewing courts first should undertake an energetic
independent assessment of statutory meaning  before considering  an
agency's interpretation.”™ Then Chevron step two could be clarified to take
sccount more explicitly of whether the agency’s view s “reasonable™ n
light of what a reviewing court thinks is the best statutory interpretation.
This would link the two steps and ensure that they arc not viewed as
scparate watertight compartments specifying either no deference or
“excessive” deference to agency views™' When assessing an agency
interpretation of an ambiguous statute, a reviewing court should consider

' Pereirg, 138 5, Cr, as 3130,

1T Ce suprn nole 15; e mote 374

™ The srope-al-revicw provision in the APA (codificd 2 3 U.S.C. § T05) was endersiood o be o
“restalomead™ of caisting law, See 8. DoC. No. 243, st 30 (1946) (explsinieg, in the lagiclative history of
the Act, the meed o sestare the scope of review), Accord 5, REF. Mok T5I, ot 24 (1543) ([The AFA]
restiles the lww governeng judiciel review™; id @ 229 (“[Section 706] declares the exinting lw
concerning judicis] review™; LS. DEP'T of MSTICE, ATTORNEY GENERAL'S MANUAL ON TIR
ADMBMISTRATIVE PROCEDURE ACT 10K [1947) (~This restuies tho prescnt law as to the scope of julicisl
review.”). Exitting pre-APA law permitted jodicial review, [ijn some instances af least, [so] be limited
b the iguiny whether the sdministrstive constroction is & permissie one.™ 5. DOC. Ko Ti-E o TE
1941, “[Wihers the siwiuiz is reasonabily nmcepthie of mooo than one intsmecation, the coun may
accept that of the sdminiswrative body.” fd ar 90, decond Kisor v, Willde, 139 & Cr 400 [2019)
{eamvassieg the legislative history of the judicial review of sectics 706 and conchuding that the APA
s il i grbficantly alter the comenon law of judicial review of spency action).

e ilincosaion of Rust v, Ssdlives suprd note 208

™ e e p, Kisor v, Wilkie, 137 5. Cr. 2400 [2019) {directing the lower conrt, on remand, o follow
an appnoach similer io the oon advocaied inihis artickes independently assess the meaning of an Sgency
regulstion before uming o exoming Whether the ageacy's imterpretation of its own embiguoas
regulstion is reasonable and extithed i Aucr deferoocel; Weverhasuser Co. v, U5 Fish end Wildlife
Cerv, 139 & O 161 tms:qlmﬂluMﬂMn{mﬂmﬂ}nﬁ“ﬁ further
comaderation under correct siahatory sandanis).

T 0f Merill, supr wote 66, ot 360; Adminisirative Lew—Review of Agency laterprenstions of
WM{MMM#M}M 132 Hary. L. REY. ITTL,
|mwmmwan¢m1hmwihmmmﬂ
apply “as the Caevwron ora ends,” o “help the Chevron dibale sscipe the deferential-judicialist divide in
which it i trapped ™).
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the statute, traditional tools of statutory interpretation,” and insights from
the common law (including insights that address concems about the way
that Chevron has come to be understood and applicd). These insights are
properly considered under Chevron's common law regime. They supporl
considering, among other things: (1) whether the statute grants discretion
(how explicitly, and how much) to the agency to choose the best means of
effectuating  statatory goals; (2) whether the agency’s slalulory
interpretation is based upon its special knowledge and expertise; (3)
warnings from Chief Justice Roberts against agency self-aggrandizement on
the scope of agency jurisdiction and power; and (4) traditional contexiual
factors recognized in carlier times, whose relevance can become apparent in
particular cases (e.g., whether the agency interpretation is longstanding,
contemporancous with enactment of the statute, well-reasoned, or the
product of an express delegation of rulemaking authority,”” and whether a
statute charges the agency “with the duty 1o make and implement” national
policy™).

The odds are that Chewon will survive in the future because it is
flexible, because it reflects the wisdom of the common law, and because it
“more accurately reflects the reality of povernment, amnd thus more
adequately serves its needs.™

Were Chevron simply overruled, without more, court review of agency
action might lapse back to the older, weaker standard in Skidmore v. Swiff
& Co., 323 U5, 134 {1944), under which courts accord measured respect to
agency views, short of mandatory deference, after considering a variety of
factors.™ Yet this might shorichange the importance (recognized in

—

M Traditioml teols of sty Ederpreraiicn, a5 osed here, includo the siatsory lext, structare,
gontext, enacied legislative findings and purposes, legislative history, any carlier Supeeme Coon
dechlons specifying “the one-and-only” “once-and-for abways”™ mesning of 3 statute, sod all the many
“nihor Eictors™ that can peoperly he comadersd in sissmiony interprotation. Ser, £, LEVI, rgwa nie, &
{discussieg mainstream statulory imemrestion principles). The spoecific sambcred itema in the text
above are nof exchesive. Tnstoad, they simply list some fctons that Chevron's eritict ofies overlook—in
particalar, Bt @ stabaie may coerenil inlerpretive asthonity o an apency, Ser arland, o note 36, o
60 (canvasing many staniory schemes where “Congress plainly committed (o agency discretion the
choice of the best means of offoctusting the statutory purpose’’) Tho solecied ¢onssdertions listed in the
et adsa include, om the other band, “imaditions] contexizal fachors” that cratlcs say a0 often overlpoked
ar wndoraliuod under Chevroa’s fegime. Soe sypra noie 203, To the cutenl that concemns abowui Chanrow
sy reasonablic —and ovorbrosd seperatica of powens chisctions, abreme egiunllsm, and the major
queitian doctrne g aof ressonable—ihose reasonable concorns can b remdily incosporabid imto
Chrvron™s comunon law regine as insigies from tha common law,

= Bewr rupra note 108,

 pinsten Stevedorng Cesp. v, Delleventura, 54 F.2d 35, 4% (2d Cir. 1978) (holdisg that an
spency thoubd enjoy grenter discrction in interpreting & statete that charpes it “with the duty to make and

M Zealia, suprrnole 10, an 520,

™ Fer Skidmoee v, Swilt & Co., 323 US 134 (194} Shidmors has been describod as “the
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administrative law developments since 1944) of permitting Congress 1o
allow agencies to change position about the proper interpretation of a
statute, to allow agencics o come 1o grips with new developments and new
changed circumstances. Altematively, the standard of court review post-
Chevron might be the “arbitrary and capricious™ standard of Stafe Farm.™
But that is =0 similar (if not identical) to the standards of Chewron step two,
that one would cxpect wvery little (if any) difference in litigation :
outcomes.™ Thai culcome seems unlikely, because the Justices criticizing
Chevron generally want 1o cut back the weight accorded to agency views.
The option recommended by this article is retaining Chevron, with modest
rofinements, injecting flexibility and more emphasis on the court’s own
interpretation of the statute. The most dramatic weakening of agency power
would occur—invalidating many more agency rules as bevond the agency's
statutory authority—if the High Court were to adopt the major question
doctrine, or textualists” narrow reading of agency siatulory power, and
simultancously downgrade the significance of agency views about statutory
interpretation. Those are critical issues for the future of execulive branch
agency authonity, :

We should cxpect some clarification or restatement of Chevron's
flexible common law standards, emphasizing that courts should first seek to
interpret a statute befiore tuming to examine the acceptability of an agency’s
interpretation. But the major question doctrine and the new textualism—
calling for the exile of all legislative history and the severe devaluation of
agency views in all statulory interpretation cases—should be rejected.
Those doctrines are overbroad and needlessly destructive of the President's
power to take effective action through executive branch agencies.

V1. CONCLUSION
Traditional tools of statutory construchion—including a look at past

precedent, the siatutory text, structure and “mood” of a statute about
delegation to the implementing agency, enacted legislative findings and

porsmsivencss siondard™ e opposed o Cheveow”s “Tessonableness standard™ that (in step two) directs a
revicwing courl to sooept any reescrable speacy view that B cossisiest with the sistulory text, whothor
ot gl The reviewing coart regards it s the “best™ interpretation. See B for Profescor Thomas Memill
ad Amicus Curise Supporting Reversal, Kisor v. Widkie, 159 5. Co 2400 (2009) (No 18-15), 2019 WL
HEFLT. Dibor scholary claim that Skidmore has allowed 8 wido varcty of approaches by different
Judpes. See Kristin B Hickman & Matthew 0 Knseger, fo Saarch of the Moalern Shidmore Stondmed,
107 Colusa, L, BEv. 1T15, 1250-71 {2007). Chicl Justice Roberis poinis oul thal there is a difforomon
bebween pemmmion and deforoncs, Kivor, 138 8. Cu at 2424 (Roborts, CJ., concurring in part).

- Ko puger oot 17,

" Soe Cass R. Sunstein, Chowon Withour Chewon, 2008 SUp. CT. REY. 59, 7% (2018) {arguing
thai. i the Coun shandons Chavror, “the fmmesork tat uliimarely would replace [0] would e Hlely
to operate, m practice. o fasr bin ke vhan in Chevee el
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purposes, legislative history, and the views of the agency implementing the
statute—should carry more weight than extreme textualism and the major
question doctrine, in deciding the amount of discretion cnjoyed by an
agency in interpreting a statute. Over time, as early court decigions flesh out
the meaning of less-than-completely-precise statutory provisions, later court
rulings will assimilate those early decisions and proceed more narrowly
down the path that was carlier established *** As Justice Scalia reminded us,
all this still lcaves much for a matter of interpretation. But some principles
of statutory interpretation arc better than others. Overstated claims made for
{he major question doctrine and cxtreme textualism should not ebseure their
shortcomings or the continuing importance of other tools of statutory
interpretation and Chevron deference to reasonable agency ViewWs.

—

T T V), awpe note 6, o X1-13, 54, 5T



