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Re: Government Disclosure of Exculpatory Information in Criminal Cases:
Comment on Proposed Local Rule Change

Dear Chairman Aldock:

We submit these comments on behalf of Centurion Ministries and myself to
support adoption of the proposed Local Rule on government disclosure of exculpatory
information in criminal cases.' The central thrust of the Rule is an important
improvement in the law, and only a few suggestions are warranted. '

I. “MATERIALITY” REQUIREMENT PROPERLY ELIMINATED

The chief virtue of the proposed disclosure rule is that it eliminates the
requirement of “materiality” before exculpatory information must be disclosed.

A.  There are continuing good faith disagreements over the meaning of
“material” in the constitutional standard. See, eg., Wegrry v, Cain, _ US, _ , B4
USLW 4125 (March 7, 2016) (7-2);° and compare Wearry with [n re Andrew Kline,

' Centurion Ministries (CM) is a non-profit, public interest organization founded in 1983 in Princeton,
Flew Jersey. The sole mission of CM is to free from prison those innocent individuals who had absclutely
nothing whatsoever to do with the crimes for which they were convicted and sentenced to either death or
life in prison, While its cases include some that are DNA related, the bulk of CM's cases are "non-DNA™
cases that require o “boots-on-the-ground™ street investigation. See www centurionministrics,org. Ten years
of pro bono work seeking Brady reforms in the District of Columbia, starting with a court-appointed case
in the United States District Court for the District of Columbia, led the undersigned Edwin E. Huddleson to
appreciate how important Brady reforms are, and how difficult they are 10 achieve.

! In Wearry, the Count held that a death row inmate’s Brady rights were violated when the State failed to
turn over evidence that eroded the credibility of its star witnesses and undermined confidence in the jury’s
rejection of the defendant’s alibi defense. The opinion for seven Justices states: “To prevail on his Brady
claim. Wearry need not show that be ‘more likely than not” would have been acquitted had the new
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A3d __ (DC App. April 9, 2015)." The standard in the proposed local USDC, DDC rule
is more straightforward, less convoluted, and easier to understand and apply.

B. Extensive experience has confirmed that “materiality” is often difficult for
prosecutors to determine. There are many reasons for this, including: prosecutors have a
natural desire to win their cases, the inexperience of some prosecutors, the complexity of
cases, overworked prosecutors who lack adequate preparation time because of excessive
case loads, lack of training in Brady compliance, conceptual difficulties in defining
“materiality” (a retrospective inquiry), and prosecutors’ lack of specific knowledge of the
defense case.

C. [Ethical responsibilities of prosecutors, mdependent of the Constitution,
already require a prosecutor to disclose exculpatory information to the defendant in
criminal cases, whether or not it is “material.” See In re Andrew Kiine, A3 __ (DC
App. April 9, 2015) (“Rule 3.8(e} requires a prosecutor to disclose all potentially
exculpatory information in his or her possession regardless of whether that information
would meet the materialty requirements of Bagley, Kvles, and their progeny.”).

There are differences between a prosecutor’s constitutional duties under Brady
and her ethical duties under Rule 3.8(e).* Yet the proposed new Local Rule is clearly

evidence been admitted. He must show only that the new evidence is sufficient to “undermine confidence”

in the verdict.” 54 USLW at 4127 {citations amitted). “Given this standard, Wearry can prevail even if, as

the dissent suggests, the undisclosed information may not have affected the jury’s verdict.” &, at né. Two

Justices in dizsent reciled a different word formula: “The filure 1o tum over exculpalory informufion

violates due process only *if there is a reasonable probability that, had the evidence been disclosed to the

:I'm.u. the result of the proceeding would have been different.” 84 LISLW at 4128 (Alito and Thomas, 11,
issenting)

4 The opinion i Kffge states (slip opin at 9- 10%: The “*material-to-outcome standard * * * was first
formally adopted * * * in United States v. Bagley, 473 US. 667 (1985). * * * While the Supreme Court in
Brady promulgated a definition of exculpatory material for disclosure purposes — evidence that is ‘material
o guill or innocence” — it was nod until Fapley that the term “material” was defined ns prejudice sufficient
o support o belief that had the information been disclosed, the owtcome of the trial likely would have been
different. See id. at 674-75"  We respectfully submit thet the US Supreme Court’s most recent
interpretation of “material” in Wegrry is diffierent from, and more pro-disclosure than, the mierpretation of
"material™ by our local Court of Appeals in Kline, This strongly underlines the point that there are
continuing good faith disagreements over the meaning of “material™ in the constitutional standard.

**  Three major differences were noted by the Court in Kline (slip opin at 24): First, “in order to violate
Rule 3.8{¢), there must be evidence that a prosecutor intentionally friled to disclose exculpatory evidence.
However, o Bragdy violation can be “inadvertent.” See Strickier, 527 LS, at 281-82. Second, Rule 1.8(c)
only requires disclogure of evidence about which the prosecutor has actual knowledge, while under Brady
potentially exculpatory evidence known by other government actors is imputed to the prosecution. Third, a
violation of Rule 3.8(g) requires a Anding that the prosecutor knew or reasonably should have known that
the evidence tended to negate the guilt of the accused or mitipate the offense, whereas a Brady violation is
not focused on the conduct of the prosecutor, only whether the evidence was potentially exculpatory and
whether the outcome of the trial was scriously affected. In sum, Rule 3.8(c), by its very lenms, cannot be
read as being coextensive with Brady and we doubt sericusly whether local prosecutors would support such
an interpretation of the rule.”

Electronic copy available at: https://ssrn.com/abstract=3770210



supported by ethical considerations: It.simplifies and clarifies the law, appropriately
reflecting the direction signaled by the US Supreme Court’s most recent decision on
“materiality” in Wearry. It favors ethical practice and more open disclosure that will
better ensure that criminal defendants in the District of Columbia receive a fair trial.

D. Wrongfully withheld Brody material has-been identified as a cause of
wrongful convictions in several recent highly-publicized cases,” showing that there is a
clear and present need for this new Local Rule. To be sure, the United States Department
of Justice recently has made salutary efforts to improve the education and training of
prosecutors on Brady compliance issues." But those efforts have fallen short of
eliminating Brady violations. For example, comments from the Public Defender Service
for the District of Columbia listed eight recent cases, “a non-exhaustive list,” in which
relevant information was disclosed late or not at all See "“Getting prosecuiors to share
what they know: A modest reform could help prevent wrongful convictions™ (Washington
Post Editorial, p.Al6, Monday, March 21, 2016). Throughout the country, Brady
violations are still oceurring with disturbing frequency.”

For all these reasons, the Court should adopt the proposed Local Rule on
government disclosure of exculpatory information in criminal cases.

i See, e.g. United Stotes v_Stevens, 08-CR-231 EGS, 2009 WL 6525926 (DDC April 7, 2009) (vacating
jury's guilty verdict against Senator Ted Stevens on corruption charges where prosecution failed to produce
exculpatory evidence until nearly five months after the mial and after Senator Stevens namowly lost his
reclection bid); Limone v, United States, 497 F.5o0pp.2d 143 (D.Mass. 2007) (court awards 5101 million

damages for FBI misconduct in framing prisoners, inclading wrongfully withholding Brgdy material);
Egztridee v, United States, 372 F.Supp.2d 26 (DDC 2005) {court overturns criminal convetions because of

Brady viclations and new evidence brought oul by the practicing Bar), The system-wide importance of
being able to discover wrongfully withheld Brady material was noted in Unifed Stafes v. Sampeon, 275
F.Supp.2d 49, 57 (D.Mass, 2003k “A recent study of capital cases from 1973 to 1995 reported that one of
the two most common emors prompting the reversal of state convictions in which the defendant was
sentenced (o death was the improper failure of police or prosscutors to disclose important evidence that the
defendant was innocent or did not deserve to die.™

' See US Dol’s voluniary {nm-hndmg} Cuidance for Prosecutors Reparding Criminal Discovery
(Jenuary 4, 2010).

' See, eg., United Statex v, Olren, T37 F.3d 625, 631 (9™ Cir, 2013) (Kozinski, C.J., dissenting from
the deninl of rehearing en mtfm“dmmhwwmmmmtwmmd
the federal and state reporters bear testimony to this unsettling trend.”™) (citing cases); United Stages v,
Parker, 2015 US.App.Lexis 10760 (4* Cr. June 25, 2015) (vacating criminal conviction because
prosecutors failed to disclose that a key prosecution witness was under investigation by the SEC for fraud)
United States v, Tavera 719 F.3d 705, 714 (6* Cir. 2013) (vacating criminal conviction based on Brady
violations where prosecutors failed to disclose material exculpatory statements by povernment witness);
United States v. Sedaghary, 728 F.3d 885, B92 (9% Cir. 2013) {court remands for new criminal trial, because
government violated Srody by “withholding significant impeschment evidence relevant to a central
government witness™); United Srodes v. Mahaffy, 693 F.3d 113, 133 (2d Cir. 2012) ("The government's
failures to comply with Bredy were entirely preveniable, On mﬂlﬁﬂ: occasions, the prnm:ulmu eam
cither actively decided not 1o disclose the SEC deposition tramscripts or consciousty avoided its

responsibilities o comply with Brady™).
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II. COURT SUPERVISION, TIMELY DISCLOSURES, REDACTIONS

The only suggestions we have for improving the proposed Local Rule concern
courl supervision, the timeliness of disclosing impeachment information, and redactions
to eliminate concerns about national securily, wilness safety, sensitive law-enforcement
techniques, or any other substantial government interest,

A. Court Supervision: On-the-Record Colloguy; In Camera Review of Withheld
Exculpatory Informaiion. 1.8.Court of Appeals Judge Alex Kozinski supports the “good
idea™ that “during pretrial hearings and before a defendant enters a guilty plea, the trial
judge would have a conversation with the prosecutor on the record, asking him such
q‘uﬂtinns as, “Have you reviewed your file . . . to determine if [it] includes information
that 15 favorable to the defense™ and “Hawve yuu identified information that is favorable
to the defense, but nonetheless elected not to disclose [it] .....7" See “Judge Kozinski on
what judges can do to improve the criminal justice system,” The Volokh Conspiracy
(July 20, 2015) (commenting favorably on this idea that appeared in an article by
Professor Jason Kreag in the Stanford Law Review Online, The Brady Colloguy. 67
Stan.L.Rev.Online 47 (2014))). Judge Kozinski continues: “There is nothing like having
to face a judge on the record to impress upon lawyers the need to scrupulously comply
with their professional obligation. But the questions must be sufficiently specific and
detailed to avoid the mantra, “We're aware of our Brady obligations and we’ve met
them.” I'd.

To adopt this “good idea,” the Advisory Committee should consider adding a
new section (g) in the proposed Local Rule that reads in substance: “The Court shall
inquire of the prosecutor on the record whether she has reviewed her file to determine if it
includes information favorable to the defense, and whether that information has been
disclosed to the defense or instead withheld for any reason. The Court may examine any
withheld exculpatory information in camera.™

B. Timely Disclosures. Section (c) states that “As impeachment information
described in (b){(4) s dependent on which witnesses the government intends to call at
trial, this rule does not require the government to disclose such information before a trial
date 1% se1.” There are many cases, however, where the Government knows precisely the
identity of its witnesses,-at the much earlier time of the criminal defendant’s initial
appearance. This is true particularly in cases where the defendant’s initial appearance is
on an indictment, as opposed to a criminal complaint, and in cases where an informant
and/or cooperating witness is the source of the incriminating evidence against the
defendant. In the experience of Centurion Ministries, impeachment evidence often serves
as the foundation to the discovery of evidence demonstrating the falsity of witnesses'
testimony and/or the veracity of the prosecution’s case. Centurion investigates, across the
nation, claims by inmates that they are actually innocent and often major breaks in an
mvestigation will be the result of in-depth digging into the particulars of what is
classified as “impeachment™ information. Delay in disclosing impeachment information
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puts the defense at a distinct disadvantage in investigating the information disclosed and
in assessing the strength of the Government’s case.

Accordingly, the Advisory Committee should consider amending section (c) to
read in substance as follows: “Where the government knows the identity of its witnesses,
at the time of the defendant’s initial appearance, impeachment information should be
disclosed at that time, or as soon thereafter as it decides upon the identity of its witnesses,
but in no event later than the time a trial date is set.”

C. Redactions. Section (d), conceming countervailing values that weigh against
wide-open disclosure, should be modified to encourage appropriate redactions, in order to
allow criminal defense counsel access to exculpatory information where appropriate
redactions in records can eliminate concerns about national security, witness safety,
sensitive law-enforcement techniques, or any other substantial government interest,
without removing the exculpatory aspects of the information.* Similarly, the Court may
want to consider the option of an order for confidential disclosure to the defense.
Accordingly, the Advisory Committee should consider modifying section (d) to read:

(d) Inthe eventﬂnguwmmeﬂ belizves that a disclosure under this rule would
compromise witness safety, national security, a sensitive law-enforcement
technigue or any other substantial government interest, it may apply to the
Court ﬁ:nramdlﬁutmu of the requremenmufthmnﬂe. Mﬁﬂm

Thank you for considering these comments. We look forward to the Court's
adopting the final version of this proposed Local Rule on government disclosure of
exculpatory information in criminal cases.

Sincerely yours,

Edwin E. Huddleson

Kate Germond

Executive Direclor, Centurion Ministries

Paul Casteleiro
Legal Director, Centurion

¥ This principle was observed in a criminal case in this jurisdiction, which Chief Judge Lamberth speaks
about, where he made redactions to records to climinate a threatened “gravmail™ defense by a criminal
suspest who threatened to release national security information to the public as part of his defense,
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Codifying the Brady Rule

NACDL devised a model statute that would codify the Brady rule. The Fairness
in Disclosure of Evidence Act does not attempt to reform criminal discovery
generally, but it does seek to clarify and implement the Brady rule in each
respect that case law development has made problematic.

Peler Goldberger

The Chompion® lssue May 2013
HEEMM Page: B

Access to The Champion archive is one of many exclusive member benefits. It"s normally restricted fo just NACDL
members. However, this content, and others like it, is available to everyone in order to educate the public on why

criminal justice reform is a necessity.

In his separate opinion criticizing the breadth of the majority’s language, Justice White described Justice
Douglas's opinion in Brady v Maryland® as creating “in constitutional form a broad rule of criminal
discovery.”* Sadly, White's caricature of the majority's opinion was not to be vindicated. To the contrary,
for 50 years defense lawyers have had to fight to make the critically important Due Process right
affirmed in Brady meaningful for their clients. Part of this struggle was a decade-long effort to
incorporate Brady's disclosure obligation into the discovery provisions of the Federal Rules of Criminal
Procedure, That campaign reached a frustrating conclusion in 2007, when the amendment came within a
few votes of success in the Federal Judicial Conference Standing Committee on Rules of Procedure, after
narrowly passing the Advisory Committee on Criminal Rules. The failure of that effort led NACDL to turn
its energies to a new strategy: codifying the Brady rule, for federal cases at least, in the form of a statute.

Electronic copy available at: https://ssrn.com/abstract=3770210



MACDL's objective, of course, was not to codify post-Brady case law and practices. Despite becoming a
powerful tool for justice in countless cases, the Brady doctrine from the first has faced resistance. In
addition to outright violations, the decision was — and continues to be — narrowly and begrudgingly
interpreted by most prosecutors and many courts. As a result, NACDL created a task force to devise a
model statute that would supplement the rules of procedure, while overturning the key
misinterpretations of Brady and unwarranted restrictions that have arisen. Timing was to prove
fortuitous: The NACDL Board of Directors adopted the task force's proposal on May 20, 2011.% Less than a
year later, the United States v. Stevens scandal created an occasion for the introduction by Sen. Lisa
Murkowskl (R. Alaska) and a bipartisan group of flve co-sponsors on March 15, 2012, of 8. 2197, the
Faimess in Disclosure of Evidence Act. As introduced, 5. 2197 was based almost entirely on the NACDL
proposal. While the bill died in committee with the end of the 112th Congress, it will be reintroduced in
the new Congress, and NACDL will press for passage.

The Fairness in Disclosure bill does not attempt to reform criminal discovery generally, bur it does seek
to clarify and implement the Brady rule in each respect that case law development has made problematic
over the years. Among these issues are the pervasive misuse of the term “exculpatory™ to define the
doctrine's focus, the insertion of a “materiality” requirement, application of the doctrine to preliminary
matters, interaction with “Jencles Act™ (Rule 26.2) restrictions and CIPA, whether disclosable material
must constitute “evidence,” the matter of timing (including the problem of guilty plea cases), the related
questions of defense diligence and prosecutorial “suppression,™ waiver and enforcement, including
remedies for noncompliance, and the standard of appellate review.

‘FAVORABLE’ VERSUS ‘EXCULPATORY’

First, the proposed Act would correct two major misinterpretations of the Brady principle that have crept
into the case law and popular understandings. The Act would eliminate any suggestion that the
doctrine’s coverage s limited to information that can be described as “exculpatory,” in the sense of
“gxonerating.” The Brady majority itself never used the term “exculpatory” to describe the limits of its
concern. Instead, it referred to material which “would tend to exculpate [the accused] or reduce the
penalty,"* using the term “favorable™ three times to capture the essential characteristic of the covered
material.? It was only Justice White's separate concurring opinion, expressly criticizing the majority for
going too far in its holding, which used the expression (and even then, just quoting the Maryland
Supreme Court's opinion) “material evidence exculpatory to an accused.”®

As has been frequently noted, the Justice Department guidance on Brady obligations, as well as much of
the case law, generally understates the prosecutor’s obligations in this regard. The Act remedies that
misunderstanding by defining “covered information” broadly as including matters that “may reasonably

appear to be favorable to the defendant.”” The error in the Justice Department's overly limited focus on
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Yexculpatory evidence” is apparent from the fact that Brady was itself a sentencing case. The undisclosed
information in Brady was a prior statement by the cooperating co-conspirator that was relevant enly to
whether the jury would choose to impose a death sentence (was it John Brady or his cooperating co-
defendant Donald Boblit who strangled the victim of the robbery-murder they admittedly committed
together?®). The narrow holding in the Supreme Court, after all, was actually unfavorable to John Brady:
that he was entitled on Due Process grounds to a remand for resentencing only, as the Supreme Court of
Maryland had held, and not to a new trial, as he contended. The Act thus makes explicit that favorable
information is disclosable even if it is not “exculpatory” at all, as long as it may be favorable to the
defendant “with respect to ... the sentence to be imposed."?

A further innovation of the Fair Disclosure Act is the express extension of the Brady doctrine to
“preliminary matters,” in addition to the issues of guilt and punishment. In other words, information
favorable to the defendant with respect to issues bearing on a detention hearing, a suppression motion,
or the like would now be unambiguously covered. Case law on the subject is sparse and inconsistent.

ABANDONING THE ‘MATERIALITY' STANDARD

The other most commaon obstruction to proper Brady disclosure is prosecutors’ insistence that the rule
only applies to “material” information, that is, information creating a reasonable probability, by itself, of
changing the cutcome of the proceedings by producing an acquittal or a lower sentence. This
interpretation comes from an inappropriate transference of the standard for reversal after conviction, or
for a grant of habeas relief, to become the standard for disclosure before trial."™ Articulating a statutory
rule to govern pretrial disclosure, the Act abandons the “materiality” standard entirely. No one can
reliably say, before the fact, what effect a given piece of information might have on the investigation of a
case, or predict its overall impact on a jury; there is no reason the rule should encourage prosecutors, as
the “materiality” limitation does, to withhold evidence in the necessarily [ll-informed belief {or hope)
that the effect would be minor. (This viewpoint also sometimes misleads prosecutors into holding back
information that seems to them to lack credibility or to be otherwise unpersuasive.) Under the proposed
Act, if the information “may reasonable appear to be favorable,” it must be disclosed, without any
attempt to predict in advance whether its nondisclosure would change the outcome of the case.

COVERED ‘INFORMATION, " NOT EVIDENCE

Another unduly restrictive reading of the Brady doctrine that has crept into practice, but which would be
overthrown by the proposed legislation, is based on a literal reliance on the Supreme Court’s use of the
term “evidence” in its own summary of its holding, which refers to "evidence favorable to the accused."?
There is nothing in the purposes of the Brady due process doctrine to tie it with admissibility; leads to

favorable information and material useable only on cross-examination are just as important. Moreover, a
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limitation to admissible evidence would be inconsistent with the Act’s application (as it is with the Brady
doctrine's application) to sentencing, where the rules of evidence do not apply.' Accordingly, the Act
does not speak in terms of “evidence” (except in its title, as a kind of shorthand) but rather defines
“covered information™ as “information, data, documents, evidence or objects” without further
limitation.'3

DISCLOSURE WITHOUT DELAY

Because the Brady disclosure obligation has never been codified in the federal discovery rules,* the
question of timing for required disclosures had to be addressed in the Act. Case law has been unhelpful,
speaking of disclosure in time to be useful, which in effect has been taken by many prosecutors as
encouraging them to seek advantage by waiting until the last possible moment. The Act tackles this
problem head on by making disclosure obligatory “without delay after arraignment and before the entry
of any gullty plea.™ No triggering demand by the defense is made a prerequisite to the prosecutor's
duty. Later-discovered Information would have to be disclosed "as soon as is reasonably practicable upon
the existence of the covered information becoming known, without regard to whether the defendant has
entered or agreed to enter a guilty plea.™®

If the prosecutor perceives a need for relief from the prompt disclosure requirement, the Act allows an
application for a protective order. Thus, If Information Is favorable to the accused only because of its
impeachment value, and early disclosure would endanger the witness who made the statement (and if no
defendant already knows the identify of that witness), then the government may seek a protective order
until a date nearer to trial, but generally not less than 30 days prior to the scheduled trial date.
Proceedings totbtain a protective order could be conducted under seal, but not ex parte, with disclosure
to defense counsel in the form of a summary.'”

INTERACTION WITH JENCKS ACT

This prompt-disclosure requirement under the Act would also overcome the bogus interpretation of
Brady that has sometimes led prosecutors to claim, or judges to rule, that the restrictions of the Jencks
Act® and/or Fed. R. Crim. P. 26.2 prevent disclosure of Brady material contained in statements of a
witness until the witness has completed his or her direct examination. The Act expressly provides that
its timing rule applies notwithstanding these other provisions.'?
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DEFENSE DUE DILIGENCE

Another aspect of Brady case law that is peculiar to the appellate context in which precedent is made, but
which has been inappropriately imported into some courts’ and prosecutors’ views of how the disclosure
obligation should be carried out before trial, is the notion that the defense must have exercised its own
due diligence in seeking out favorable evidence. Under the Act, by contrast, prosecutors are not excused
from their disclosure duties by any notion that the defense could find out the same information by
undertaking a more energetic defense investigation. Such thinking is simply irrelevant to whether the
prosecutor has a duty of disclosure. Relatedly, the Act would be violated by a failure of required
disclosure, without regard to whether that nondisclosure could be described as “suppression™ of the
covered information. That the Supreme Court did not mean to limit the due process right to cases of
“suppression” as contrasted with nondisclosure®® is clear from the Court's pointed Inclusion In its stated
holding of the phrase, “irrespective of the good faith or bad faith of the prosecution." In any event, the
Act imposes no such requirement.

WAIVING BRADY RIGHTS

The Act as drafted seeks to discourage efforts by the government to evade its protections by routinely
seeking waiver of statutory Brady rights in plea agreements. While the drafting task force considered
attempting to prohibit such waivers, the group felt that position was not achievable, and clearly the
MNACDL Board agreed when it adopted the report. Thus, while the Act would allow its provisions to be the
subject of a knowing, intelligent and voluntary walver,*® two unusual protections are included. First, a
Brady waiver, to be valid, must be entered into “in open court."™* And second, the judge must find that
“the interests of justice require the proposed waiver.”** As few if any other provisions of a plea
agreement require such special attention and endorsement from the court, the Act should be read as
disapproving routine inclusion of such provisions, even though the Supreme Court allows them.*

REMEDIES AND APPELLATE REVIEW

If a violation of the Act is discovered prior to the entry of judgment, the Act provides a show-cause
procedure for the trial court to make inguiry into the alleged violation, and then to make appropriate
findings.** Upon a finding of noncompliance, the court can order any of an array of appropriate
remedies, tailored to the nature and circumstances that it may find, ranging from a continuance to
dismissal.*? Upon finding a violation, the court also has discretion to order recovery of excess defense
costs, including attorney's fees. An award of attorney’s fees is to be without regard to the terms of any
fee agreement (that is, even if the artorney has been paid a flat fee) and can be ordered paid to a
Defender Organization or the CJA Fund.?®
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The Act ends with a section on the standard of appellate review. Since the Act is intended to implement a
constitutional right, the law if enacted would provide that a vielation could not be found harmless on
appeal unless the government can meet the standard that applies to constitutional violations —
harmlessness beyond a reasonable doubt.*® Following the lead of the NACDL task force, the proposed
legislation does not address any other Issues concerning enforcement of the Brady right on appeal, or in
postconviction proceedings. Nor does the Act address the question of when, if ever, the prosecutor's
Brady obligation may cease while a case remains open, or even after it is closed.

WRITTEN RULES REQUIRED

If Brady v. Maryland had been embraced by prosecutors over the last 50 years as a reminder that the
objective of the criminal justice system is to see that the process is fair, that truth is pursued, and that
justice is done, and if judges had interpreted, developed, and applied Brady's principle accordingly, there
would be no need for regulatory implementation. But in the real world, written rules are needed.
Procedural issues governing court cases are almost always better addressed in the rulemaking process
than in legislation. But having been let down by the Judicial Conference with respect to implementation
of Brady, NACDL will eontinue to push for a legislative solution. Perhaps enough members of Congress,
having seen the tragic results of massive Brady violations in the ill-considered prosecution of one of their
own, will rally around the Fairness In Disclosure of Evidence Act and ensure that it is enacted this year.

NOTES

1. 373 U.S. 83 (1963).

2. Id. at 91 (separate opinion of White, J., concurring in the judgment).

3. The task force proposal was drafted principally by Mark Mahoney, Peter
Goldberger, and Irwin Schwartz, with valuable input from Ellen Yaroshefsky and
others.

4. 373 U.S, at 88 (emphasis added).

5. Id. at B6=87,

6. Id. at 91.

7. 5. 2197 (112th Cong.), § 2 (creating proposed new 18 U.5.C. § 3014(a)(1)).

8. See 373 U.S. at 88.

9. Proposed § 3014(a)(1)(C).

10. As articulated by the Supreme Court in Brady itself, affirming the judgment of the
Maryland Supreme Court, “We now hold that that the suppression by the
prosecution of evidence favorable to the accused upon request violates due
process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” 373 U.S. at 87. This
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is the stated standard for reversal on appeal, not the articulation of a pretrial
disclosure rule to govern prosecutors.

11. 373 U.5. at 87.

12.

13.

14.

15.

16.
17.
18.
19.

20.

21
22.
23.
. Proposed § 3014(f)(2)(B).
25,
26.
27.

See Fed. R. Evid. 1101(d)(3) (Evidence Rules do not apply at sentencing, except
rule with respect to privileges); see also 18 U.5.C. § 3661; 21 U.S.C. § 850
(information admissible in aid of sentencing without limitation, except on
constitutional grounds).

Proposed § 3014(a)(1). The Act does provide, however, that covered material
which would be subject to the Classified Information Procedures Act is to be
handled under the provisions of the latter law. Id. § 3014(d)(2).

It has been argued persuasively that most if not all Brady material should be
understood as covered by the Fed. R. Crim. P. 16(a)(1)(E)(i) obligation to disclose
“papers” and other “tangible objects” (including “portions of” these) that are
“material to preparing the defense.” Unfortunately, most prosecutors and judges
do not seem to agree with that reading of the existing Rule.

Proposed § 3014(c)(1). This obligation, insofar as it refers to guilty pleas, would
supersede the adverse Supreme Court decision in United States v. Ruiz, 536 U.5. 622
(2002).

Proposed § 3014(c)(2).

Id. (e).

18 U.5.C. § 3500.

Id. (d)(1). The make this doubly clear, the Act provides for a conforming
amendment to the Jencks Act. 8. 2197, § 3(b). The contrary “Jencks-trumps-
Brady" view is transparently wrong in any event, since Brady is a constitutional
rule, while Rule 26.2 (or the Jencks Act) is merely statutory in weight. Subsection
(d)(1) was necessary in the Act, however, not only to remove any excuse for
withholding Brady material in supposed reliance on the Jencks Act but also
because the early-disclosure provision in subsection (c)(1), to the extent deemed
merely statutory, would not necessarily have greater authority than the Rule
26.2. See also 28 U.S5.C. § 2072(b) (Rules Enabling Act, describing relationship of
Rules and statutes on matters of procedure).

See note 9 ante (quoting Supreme Court's use of term “suppression” in its
statement of the holding in Brady).

373 U.5., at 87.

Proposed § 3014(f)(2)(A).

Proposed § 3014(f)(1).

See United States v. Ruiz, 536 U.S. 622, 629 (2002).

Proposed § 3014(g).
Proposed § 3014(h)(1).



28. Proposed § 3014(h)(2).
29. Proposed § 3014(i).
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Eherbrrs of

Henrg N Formaedy, Jr.
Hrited Stabrs Bisdrict Jadge

Apnl 30, 2010

Edwin E. Huddleson, 111
1250 Connecticut Ave, NW
Suite 200

Washington, DC 20036

Dear Mr, Huddleson:

| write to acknowledge the letter and accompanying materials that you recently sent me
expressing your support for the proposal that the United States District Court adopt a local rule
that would improve Brady compliance in this jurisdiction. Thank you for your interest and
observations, which will be shared with the other members of the United District Count’s Rules
Committee as well as the Rules Advisory Commitiee, which is chaired by John Aldock.

Again, thank you for sharing your observations with us.

Sincerely vours,

Kﬁuf&—-ﬁn /
Henry H. edy, Jr.

-
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THE LAWOFFICE OF

EDWIN E. HUDDLESON, II1
Suite 200
1250 Connecticut Avenue, M. W,
Admined: California WASHINGTON, D.C. 20036 email; huddlesone@anl. com

District of Columbia (202) 343-1233 ;

Maryland FAX: (202) T83-7674 web site: www.edwinhuddieson com
Mew York

April 22, 2010

Honorable Henry H. Kennedy, I,
United States District Court

for the District of Columbia
United States Courthouse
333 Constitution Avenue, N, W,
Washington, D.C. 20001

Re: Improving the Operations of Government on Srady Compliance
Dear Judge Kennedy:

| am writing 1o support the adoption of Local Rules by the United States District
Count for the District of Columbia to improve Brady compliance in this jurisdiction.

You might be interested in the enclosed materials from the Mational Association
of Criminal Defense Lawyers (NACDL) secking reforms in the operations of the United
States Department of Justice (DoJ) in complying with Brady/Giglio. Written in 2007,
these materials were the result of over ten (10) years of pro bono work [ spent on the
issue, starting with a court-appointed case in the United States District Court for the
District of Columbia. [ was very pleased to see that recently DoJ adopted some of the
suggestions in our NACDL report, by requiring federal prosecutors to receive annual
training in Brady compliance principles, broadly defining the prosecution team, and
setting out specific guidelines 1o help prosecutors comply with Brady. See Dol's January
4, 2010 Guidance for Prosecutors Regarding Criminal Discovery (enclosed).

Earlier this month, at the April 9, 2010 DC Judicial and Bar Conference, a
distinguished panel of Judges and lawyers discussed “The Duty to Disclose:
Eeexamining Prosecutors' Obligations Under Brady v. Maryland." This session
identified several useful reforms that could be adopted to improve Brady compliance,
including dispensing with "materiality” as a strict requirement in F.R.Crim.P. 16; more
frequemt judicial involvement in sorting out Brady issues at the outset of a case (before
they become a problem); and encouraging "open file" disclosure by prosecutors where
practicable (perhaps involving the Judge, at the outset, to sort out the issues that arise in
the cases (a small minority7) where there are countervailing values to “open file”
disclosure, such as victim/witness security, privilege, privacy, or national security issues).
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The speakers at the April 9" session stated that the United States District for the
District of Columbia had formed a committee, with you as the chairman, that was
considering adopting Brady reforms by Local Rule. The speakers also stated that this
Court clearly has the authority to adopt appropriate Brady reforms by Local Rule.

| support the adoption of appropriate Brady reforms by Local Rule of this Court.
Ten vears of pro bong work seeking Brady reforms led me to appréciate both how
important Brady reforms are, and how difficult they are to achieve. Two reforms, in
particular, warrant consideration. First, our Local Rules should dispense with the practice
that a prosecutor must find “materiality” before his duty of Brady disclosure arises.
Extensive experience has confirmed that prosecutors have a natural desire to win their
cases, and that for this and other reasons (including the inexperience of some prosecutors,
the complexity of cases, overworked prosecutors who lack adequate preparation time
because of excessive case loads, lack of training in Brady compliance, conceptual
difficulties in defining “materiality” (a retrospective inquiry), and prosecutors’ lack of
specific knowledge of the defense case) “materiality™ is often difficult for a prosecutor to
determine. All evidence favorable 1o the accused should be disclosed by the prosecutor,
whether or not he thinks it is “material.” See Judge Emmet G. Sullivan’s April 28, 209
letter on the Rules of Criminal Procedure (enclosed). Second, 1 suggest adoption of a
Local Rule that encourages “open file” disclosure by prosecutors, by requinng
prosecutors in every eriminal case EITHER to certify that they have provided “open file”
disclosure OR to file both a public certificate of Srady compliance (with DoJ’s January 4,
2010 Guidance for Prosecutors Regarding Criminal Discovery) and an in camera
submission to the Judge alone, at the outset of each criminal case, specifically identifying
the “countervailing values"” to “open file” disclosure that exist in that criminal case.

. Evervone has a stake in the fair administration of justice. | urge the United
States District Court for the Distriet of Columbia to adopt appropriate Brady reforms by
Local Rule.

Thank vou for your consideration of these comments.

Sinmrcly: @ r

Edwin E. Huddleson
Chief Judge Royce C. Lamberth
Hen, Emmet G. Sullivan
Hon. Paul L. Friedman
Hon. Harry T, Edwards

National Association of Criminal Defense Lawyers
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United States District Court

for the District of Columbia
P e, Washington, D.C. 20001
T Tt
Chambers of
Emmet G. Sullivan (202) 354-3260
United States District Judge
April 28, 2009
VIA FACSIMILE AND FEDEX

The Honorable Richard C. Tallman, Chair
Judicial Conference Advisory Commitiee
on the Rules of Criminal Procedure

Attn: Rules Committee Support Office
Administrative Office of the U.S. Courts
One Columbus Circle, NE

Washington, DC 20054

Dear Judge Tallman:

I write to urge the Advisory Comminee on the Rules of Crimingl Procedure (the “Rules
Commitiee™) to once again propose an amendment to Federal Rule of Criminal Procedure 16
requiring the disclosure of all exculpatory information to the defense. My understanding is that on
September 5, 2006, the Rules Committee voted eight to four to forward such an amendment to the
Standing Committee on Rules of Practice and Procedure (the “Standing Committee™).' However,
the Department of Justice (“DOJ”) strongly opposed the amendment and argued that 8 modification
1o the United States Attorneys’ Manual - which added, for the first time, a section addressing
federal prosecutors’ disclosure obligations — would obviate the need for an amendment to the
federal rule.

There were compelling reasons for eight of the twelve members of the Rules Committee to support
the proposed amendment in September 2006, Those reasons are no less compelling today.
Moreover, it has now been nearly three years since the United States Attomeys' Manual was
modified to “establish[] guidelines for the exercise of judgment and discretion by attomeys for the
government in determining what information to disclose to & criminal defendant pursuent to the
government's disclosure obligations as set oul in Brady v. Maryand and Giglio v. United States and
iis obligation to seek justice in every case.”® While | recognize and respect the commitment and
hard work demonstrated by federal prosecutors every day in courtrooms throughout the country, it is

! See Minutes of September 5, 2006 Special Session al 7, available af
hitp:/iwww.uscourts.gov/rulesMinutes'CR09-2006-min. pdf.

! See United States Atorneys’ Manual § 9-5.000, Comment, available af
hitp/fwww usdoj.goviusac/eousa/Toia_reading_room/usam/titleS/Smerm.him.
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The Honorable Richard C. Tallman, Chair
April 28, 2009
Page 2

uncontroveried thal Brady violations nevertheless occur,

Earlier this month, Attorney General Eric H. Holder, Jr., for whom | have the highest regard, ook
the highly unugual, if not unprecedented, step of moving to set aside the verdict and dismiss the
indictment with prejudice in the case of Unifed Srates v. Theodore F. Stevens, Criminal Action No.
08-231 (EGS) (D.D.C.). At a hearing on thet motion, the govemnment informed me that during the
course of investigating allegations of misconduct, which included several discovery breaches, and
preparing to respond to the defendant’s post-trial motions, & new team of prosecutors had
discovered what the government readily acknowledged were two serious Brady violations:

THE COURT: All right, Let me ask you this, Counsel, and 1 need a very precise
answer 10 this question. The Government counsel will concede, will it not, that the
failure to produce the notes or information from the April 15, 2008 interview with
Bill Allen in which he did not recall having & conversation with Bob Persons about
sending a bill to the Senator was a Brady violation.

MR. O'BRIEN: It was a Brady violation. It was impeaching material, and the Court
knows that Giglie is a subset of Brady.

THE COURT: Right.

MR. O"BRIEN: Also, there was - | failed to mention this and | should have, The
« Court did mention it, but there was also information about the value of the work that
was performed. :

THE COURT: And that was going 10 be the second question. Indeed, was that a
Brady violation as well?

MR. O'BRIEN: | believe that it was. Al 2 minimum, it was favorable evidence 1o
the Defense that should have been tumed over pursuant to the instructions that Your
Honor previously mentioned.

Motion Hrg. Tr. 13-14 (Apr. 7, 2009). These Brady violations — revealed for the first time five
months after the verdict was returned — came to light only after an FBI agem filed a complaint
alleging prosecutorial and other law enforcement misconduct, 2 new Attomey General took office,
and a new proseculorial team was appointed to respond to the defendant’s post-trial motions.
Anorney General Holder’s response to these issues has been commendable, and | understand that he
has since discussed instituting training for prosecutors regarding their discovery obligations and has
publicly reminded prosecutors that their obligations to faimess and justice are paramount 1o afl
other concerns.” These developments provide further support for such an amendment.

! See Nedra Pickler, U.S. Attorneys Told to Expect Scrutiny; Senator's Case Leaves Taint,
Holder Says, The Boston Globe, Apr. 9, 2009, &t 8 (" Your job as assistant 1.5, atiorneys is not to
convict people,’ said Holder. *Your job is not to win cases. Your job is to do justice. Your job is
In every case, every decision that you make, to do the right thing. Anybody who asks you to do

Electronic copy available at: https://ssrn.com/abstract=3770210



The Honorabie Richard C. Tallman, Chair
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An amendment to Rule 16 that requires the govemment to produce all exculpatory information to
the defense serves the best interests of the court, the prosecution, the defense, and, ultimately, the
public. Such a rule would eliminate the need for the court to enter discovery orders that simply
restate the law in this area, reduce discovery disputes, and help ensure the integrity and faimess of
criminal proceedings. Moreover, such a rule would also provide clear guidance to the prosecutor
and indeed protect prosecutors from inadvertent failures to disclose exculpatory information.
Finally, a federal rule of criminal procedure mandating disclosure of such information - whether or
not the information is requested by the defense — would ensure that the defense receives in a timely
manner all exculpatory information in the govemnment's possession.

The importance of the government's disclosure obligations cannot be overstated. Indeed, as
articulated by the U.S. Supreme Court in Strickler v. Greene, 527 U5, 263, 280-81 (1999):

In Brady, this Court held “that the suppression by the prosecution of evidence
favorable to an accused upon request violates due process where the evidence is
material either to guilt or to punishment, irmespective of the good faith or bad faith of
the prosecution.” 373 U.S. [83, 87 (1963)]. We have since held that the duty to
disclose such evidence is applicable even though there has been no request by the
accused, Unifed States v. Agurs, 427 U5, 97 (1976), and that the duty encompasses
impeachment evidence as well as exculpatory evidence, United Stafes v. Bagley, 473
LS. 667, 676 (1985). Such evidence is material “if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the proceeding
would have been different.” [d at 682; see alro Kyles v. Whitley, 514 US. 419,
433-434 (1995). Morcover, the rule encompasses evidence “known only to police
investigators and not to the prosecutor” Id at 438, In order to comply with Brady,
therefore, “the individual prosecutor has a duty 10 learn of any favorable evidence
known to the others acting on the government's behalf in this case, including the
police.” Kples, 514 U.S. a1 437.

These cases, together with earlier cases condemning the knowing use of perjured
testimony, illustrate the special role played by the American prosecutor in the search
for truth in criminal trials. Within the federal system, for example, we have said that
the United States Antorney is “the representative not of an ordinary party 1o a
controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a
criminal prosecution is not that it shall win a case, but that justice shall be done.”
Berger v. United States, 295 U.5. 78, 88 (1935).

something other than that is to be ignored. Any policy that is in tension with that is 1o be
questioned and brought 1o my attention. And I mean that."" (quoting remarks by Atomey General
Holder at a swearing-in ceremony)).

Electronic copy available at: https://ssrn.com/abstract=3770210
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In & decision issued today, the Supreme Court reiterated these principles in equally strong terms.
Both the language used by the Supreme Court, and the fact that the Court was faced with yet
another case raising important Srady issues, strongly countenance in favor of the Rule 16
amendment previously proposed by the Rules Committes:

Although the Due Process Clause of the Founieenth Amendment, as interpreted by
Brady, only mandates the disclosure of material evidence, the obligation to disclose
evidence favorable to the defense may arise more broadly under a prosecutor's
ethical or statutory obligations. See Kydes, 514 U.S. at 437 (“[Tlhe rule in Bagley
{and, hence, in Brady) requires less of the prosecution than the ABA Standards for
Cnminal Justice Prosecution Function and Defense Function 3-3.11(e) (3d ed.
1993)"). See also ABA Model Rule of Professional Conduct 3.8(d) (2008) (*The
prosecutor in & criminal case shall” “make timely disclosure to the defense of all
evidence or information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencing, disclose to the
defense and to the tribunal all unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal™). As we have often observed, the prudent
prosecutor will err on the side of transparency, resolving doubtful questions in favor
of disclosure. See Kyles, 514 U.S., a1 439; U.S. v. Bagley, 473 US. 667,711, n.4
(1985) (STEVENS, ]., dissenting); United Staies v. Agwrs, 427 US. 97, 108 (1976).

Cone v. Bell, No. 07-1114, slip. op. at 21 n.15 (U.5. Apr. 28, 2009),

A federal rule of criminal procedure requiring all exculpatory evidence to be produced 1o the
defense would eliminate the need to rely on & “prudent prosecutor” deciding to “err on the side of
transparency,” id , and would go a long way towards furthering “the search for the truth in criminal
trials" and ensuring that “justice shall be done." Strickler, 527 U5, at 281, [wel the
opportunity to discuss this issue further.

Emmet G. Sullivan

ce:  Members of the Advisory Committee on the Rules of Criminal Procedure (via facsimile)
The Honorable Eric H. Holder, Jr. (via facsimile)
Counsel of record in Unired Staves v. Theodore F. Stevens, Criminal Action Mo, 08-231
_ (EGS) (D.D.C.) (via ECF)
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MARK L. WOLF

fmegE JuDan

June 23, 2009

Honorable Richard €. Tallman

United States Court of Appeals

502 William Eenzo Hakamura
United States Courthousse

1010 Fifth Avenue

Seattle, WA 98104-1155

Dear Judge Tallman:

I am writing to endorse Judge Emmet G. Sullivan's April 28,
2009 request that the Adviscry Committes on the Rules of Criminal
Procedure (the "Advisory Committee") again recommend that Rule 16
of the Federal Rules of Civil Procedure be revised to require the
disclosure of all exculpatory information to defendants. As you
know, I was a member of the Advisory Committes in 2007, when this
recommendation was made to the Standing Committee on Rules of
Practice and Procedure (the "Standing Committee”). The Department
of Justice opposed the proposed amendment. The Standing Committee
rejected the Advisory Committee's recommendation in part “to obtain
information about the experience with the Department of Justice's
recent revisions to its U.5. Attorneys' Manual,* which for the
first time added a section on the prosecutor's duty to disclose
material exculpatery information.® Regrettably, my Trecent
experience, like the recent experience of Judge Sullivan and other
judges, indicates that the revision of the United States Attorneys®
Manual has not prevented problems that threaten the falrmess of
federal criminal prosecuticns and, when discerned, injure the
reputations of even well-meaning prosecutors who do not properly
understand or perform their duties.

In United States v. Jones, 2009 WL 1396385 ([D. Mass. May 18,
2008), I describe another admitted fallure of a federal prosecutor
to produce material exculpatery information to a defendant despite
the efforts by judges of the District of Massachusetts to minimize

13ﬂpl:nmh¢:'. 2007 Committee on Rules of Practice and
Procedure Report to Judicial Conference, available at
heep: //www.uscourts.gov/rules/reports/ST05-2007. pdf.

Electronic copy available at: https://ssrn.com/abstract=3770210



such problems by adopting Local Rules that codify existing
ocbligations under v 373 U.8. B3 (1964) and itse
Progeny, and that provide a road map for the proper discharge of a
pProsecutor's responsibilities concerning discovery. While I have
not made a systematic study, it is evident that

Stevens is not the only recent case involving comparable
misconduct. In April, 2009, Distriet Judge Alan Gold sancticned
the government and the prosecutors individually for a wide array of
misconduct, including viclations of the duty to discloss matarial
exculpatory evidence. Eee . 2009 WL
980285, at #g, *15-%16, %1%, *35-+27 (8.D. Fl. Apr. 9, 2009), The
Judge imposed sanctions that included an order that the government
Pay approximately $600,000 of the defendant's legal fees under the
Hyde Amendment. JId. at 49. In « CR
05-07-M-DWM (D. Mont. April 28, 2008) (Order at €), in response to
"clear and admitted viclations of. .. Brady and Giglic [405 U.8. 150
{1572)],* District Judge Donald Molloy instructed the jury to
disregard the testimony of an important witness concerning cne
defendant. The jury ultimately found all of the defendants not
guilty. ;

In 2007, the Department of Justice persuaded the Standing
Committee to reject the Advisory Committee's recommendaticn that
Rule 16 be revised. The new leadership of the Department of
Justice, however, may have a different view of the matter,
Attorney General Eric Holder's request that Senator Stevens®
conviction be vacated indicates that he recognizes that the failure
to disclose material exculpatory information is sericus miscenduct
that injures the public interest, either by contributing te a
wrongful conviction or by allowing a guilty person to escape
punishment . The Attorney General subsegquently established a
Department of Justice working group to review the need for
improvements in the government's discharge of itg discovery
cbligations.® Perhaps this process will lead to a reversal of the
Department's opposition to amending Rule 16.

However, regardless of the Department of Justice's poeition,
I agree with Judge Sullivan that this matter is sufficiently
important to be revisited now, The Advisory Committee had
compelling reasons to recommend that Rule 1€ be revised in 2007.
The need for the amendment has not diminished. The proposed
amendment te Rule 16 would clarify and highlight the government's

‘Ses April 14, 2009 Department of Justice Fress Release:
Attorney General Announces Increased Training, Review, Process
for Providing Materials to Defense in Criminal Cases, available
At htetp://www.usdo] -gov/opa/pr/2009/April/09-cpa-318. html.

2
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discovery obligations, promote fairness in the prosecution of
criminal cases, and protect prosecutors from inadvertently making
errors which, if discovered, damage their reputations.

I know that the Advisory Committee has many matters on its
agenda. Therefore, I thank you for your consideration of this

request and for what I hope will be your renewed attentiom to
amending Rule 16.

With bast wishes,

" Sincerely yours,
CrAerle WY AL

Mark L. Wolt

cc: Abtornmey General Eric H. Holder
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: CriMINAL DEFENSE LAWYERS

i = NATIONAL ASSOCIATION OF
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Board Approves Brady Report, Judicial Conduct

The Board of Directors approved two significant items during its fall meeting in Key Wes!, Fia., on Oct. 20.
The Board approved a draft of a raport 1o the Justice Depariment's Office of Professional Responsibility
{OPR) suggesiing corrections to the haphazard ways thal DOJ gnd vanous government agencies handie
evidence and other material fevoreble fo the defense in criminal cases, aiso known a5 Brady/Gigho maternal.
According to NACDL's outside Freedom of Information Act counsel Edwin E. Huddleson, there is no internal
DOJ check on deparimant Brady viclations thaf deo nof involve reckless or willful violations. DOJ needs to
create clear guidelines to correct systemic Brady problems when they come 1o light, Huddleson said.
Huddleson prepared a draft letter to OFR that was presented for Board approval and gave a presentation on
DOJ's Brady policies — such as they are — by speakerphone al the meeting. The Beard spproved the draft
and it was sent to OPR in November
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NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

November 9, 2007

Henorable Marshall Jarrett

Office of Professional Responsibility

United States Department of Justice

950 Pennsylvenia Avenue, N.W,, Room 3529
Washington, D.C. 20530

Re: OPR oversight of Bradw(Giglio compliance

Dear Mr. Jarrett:

We are writing 10 you on behalf of the National Association of Criminal
Defense Lawyers (NACDL) 10 request reforms in the operations of the Departmeni of
Justice (Dol in complying with BradwGiglio. OPR-Do) recards (attached) indicate
that there is no internal DoJ check on Brady violations that do not invelve reckless or
willful violations by prosecutors. Government reform is needed 1o cregie 8 sysiem
within OPR-Dol 10 correet other systemic Brady problems that come 1o light.

Enclosed please find a NACDL report on government Brady operations,
which suggests the following corrective measures, in particular:

(1) OFR-DoJ should take steps 1o ensure that all elemenis of the prosecution team
(including FBI and FDIC investigators) understand their Srady obligations.
OPR-Do) should recognize its oversi ght responsibility for investigators, as
well a5 DoJ atiomeys, and take appropriate ection (e.g., disclosure, education,
discipline) where investigators fail to forward Brady material to prosecutors,

(2) OPR and all components of DoJ should recognize that wrongfully withheld
Brady material must be FOIA produced if it is prejudicial.

Whether & withholding of Erady material was deliberate or merely negligent, and
whether or not the withholding of Brady material is so prejudicial that it emounts 1o a
Constitutional viclation, it is important to assess and correct errers in the operations of
government causing a Brady problem. Whenever a federa) court orders a hearing on

“LIBEATY'S LAST CHAMPIDN"

IRS0 1800 Strmet. MW 4 Sulfe'$50 ¢ Washinglen, DT 20034
202-B72-86M ctronic cdipy 20218848 ttps:/sSmspiialtaitacy=37 702 Wavw nacdl arn



Brody issues,:DPR should investigate and assess the iscue, and take appropriate
comective action 1o try to ensure that the problem does not persist in case afier case.

Thank you for vour consideration. We look forwerd to OPR's Tesponse.
Sincerely,

Carmen D. Hemandez
President

Edwin E. Huddleson
Counsel for NACDL

Encl: NACDL Report on Government Brady Operations
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October 26, 2007

NACDL REPORT ON
GOVERNMENT BRADY OPERATIONS

Wrongfully withheld Brady material ' has been idéntified as a cause of wrongful
conviclions in several recenmt highly-publicized cases’ To study the operations of
government in producing (or failing to produce) Brady material, NACDL supporied suits
under the Freedom of Information Act (FOLA), § US.C. 552 er seq, 1o obtain
wrongfully-withheld Brady material from a case where a federal Coun had ordered 2
2255 hearing on Brady issues” The outcome was mixed, leaving open several important
questions about the operations of government on Brady issues, and the FOIA availability
of wrongfully-withheld Brady material. See Martin v. Dol, 488 F.3d 446 (D.C.Cir. 2007y,
NACDL v. Do), 2006 WL 2583691 (DDC 2006).*

Wrongfully withheld Srady material exists after the time for proper disclosure of Brady materfal
has gone by, without disclosure being made by prosecutors, See. e.g., United States v Baglew, 473 1.8, 667
(1385} (Court considers Bragy issue that wes discovered — and could only be discovened - through the
Freedem of Information Aet (FOIA))Y, Bright v. Asheroft, 259 F.Supp.2d 502 (ED.La 2003) (court
averrides claims of X7(C) and orders FOIA disclosure of Brody material); Butler v. DoJ, 1994 WL £5621
(DDC 1954 ) same).

. See, e g, Limone v United S1a1es, 497 F.Supp.2d 143 {D.Mass. 2007) (court awards $101 million
demages for FBI misconduct in framing priseners, including wrongfally withhalding Erody material);
Esstridge v. United States, 372 F Supp.2d 26 {D.D.C. 2005) (court overturns criminal convictions because
of Brady violations and new evidence brought out by the practicing Bar).

", Two distinct public interests support the use of the FOIA to obtsin wrongfully withheld Brady
matezial. One is the possibility of uncovering (and correcting) & wrongful conviction. The ather is the
public imierest in uncovering (and comecting) ermors in the systemic operatioms of povernment for
producing Bragy material, whether or not such errors are sufficient 10 “spring the jailbouse doar” in any
particular individual case.

* Our judgment, and that of the Innocence Projects, is that the issues raised in the Marun/NACDL cases,
about the FOLA availability of Brody material, are best presented 1o the United States Supreme Court in &
case involving & factually innocent person. Because the criminal justice system is a human endeavor, there
will be such cases. The Coun of Appesls decision in Mariin can be read o deny FOIA relief only in
situations in which there is no “live” Brady issue that might overtum a criminal conviction, See Martin v,
Dal, 488 F.3d 446 (D.C.Cir. 2007). The opinicn in Martin staves that whether Brady material is available
under the FOLA remains an open question in the D.C. Circuit. Jd at 458, This issue is best pursued in the
context of & fresh new case. See Taylor v. Blakey, 490 F.3d 965 (D.C.Cir. 2007).
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fa} Wrongful Convictions, NACDL's swdy of Brady issues is informed by a
recent broad-scale study of wrongful conviction rates (factual innocence determined by
DNA exoneraticns) thet finds a 3.3% minimum facmu_' wrengfial conviction rate for
capital rape-murders in the 1980s. Risinger, Innocents Convicled: An Empircally
Justified Factual Wrongful Conviction Rate, 97 J.Crim.L. & Crim. ___ (2007) (attached)
(awaiting publication). While wrongful conviction rates vary for different types of
crimes,” the study’s author submits that this wrongful conviction rate is characteristic of
other capital cases (at least where perpetrator identification is the main contestable issue),
The study points out that wrongfully withheld Brady material is only one cause, among
many causes, of wrongful convictions.

() The System for Brady Production. The case law across a wide spectrum of
issues—from M Naghien's Case 10 Gideon to Mapp v. Ohio to MeNabb-Mailory 1o
Miranda 10 Hamdgn and many others — shows that what happens in a sjngje-m'miml case
can illuminate the systemic operations of government as @ whole on criminal justice
issues. There is no reason 1o think that cases presenting Brady issues are any different.

The operations of government on Brady issues, which need reform, as brought out

by the Martin’NACDL cases, include the following;

] The study says “The universe of criminal convictions is almost certainly heavily substructured in

regard to factoal innocence rates"(p.19) “First, in regard to other caphal murder prosecutions resulting in
the imposition of the death penalty, there seems to be no sirong reason to believe that the rate was {ar i5)
significamly lower.™ (p.21) “All in all, there seems 1o be no good reason o believe that the factual
innocence rate for non-capitally sentenced murder convictions properly 'analogeus’ 1o capital murder,
when the central issue is the identity of the defendant as the perpetrator, are substantially lower than the
capital rape-murcer innpcence rate in the 1980s" (pp.22-23). “What is true for capital cases in general and
for nen-caphal "analogous’ murders, however, may not necessarily be very persuasively true for other
kinds of crime. | suspect that the wrongful conviction rate for many kinds of crimes of interpersonal
viclence (robbery, for example) may be a1 least as high, while that for white collar crimes may be much
Jower." (p.23).
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¢ Throughout these FOIA cases, there has been sharp conflict within the
government about what rules apply to FOIA requests for Brady material, This
issue calls for clarification and systemic government reform,.

The Coun of Appeals did not decide the issue in Marntin v._Del, 488 F.3d 446
(D.C.Cir. 20007). But in the Martin case, Dol properly conceded in open
court in the Court of Appeals that wrongfully withheld Brexdy material

must be FOIA produced if it is prejudicial. [Transcript of April 11, 2002 oral
argument in the Court of Appeals pp.25-27] This view accords with the
decision of the Solicitor General not to appeal in Bright v. Asherofi, 259
F.Supp.2d 502 (E.D.La. 2003 (court orders FOIA production of Brady
material over objections based on X7(C)). This concession may be
constitutionally compelled. See ABA Standards for Criminal Justice:Discovery
p.33 (3d ed. 1996) (“prosecuting attorneys should generally disclose all
material that is possibly exculpatory of the defendant. If the prosecution
becomes aware, after trial, of exculpatory materials not previously produced,
that information, too, should be prompily produced to the defendamt™). And
this important benchmark ought to be recognized by the government on a
systemic, government-wide basis.

« Two investigative agencies, the FBI and FDIC, asserted in the ugmmgmz
cases that they have no responsibility for ensuring compliance with Brady.
These assertions are contrary to federal Court rulings in Martin® and other
cases (see, e.g., Limone v. United States, 497 F.Supp.2d 143 (D Mass. 2007)
(court awards £101 million damages for FBI actions in framing prisoners,
including withholding Brady material)); they are contrary to American Bar
Association standards of sound prosecution practice (see n.11); and they call
for open public discussion and systemic povernment reform and comection.

« OPR-Do) records (attached) indicate that there is no intemal Do) check on
Brady violations that do not involve reckless or willful violations.
Government reform is needed 10 create a system within OPR-Dol to address
and correct other systemic Brady problems that come to light.

* . See Declaration of FBI's David M. Hardy (USDC dkt #16) 118 in NACDL (steting that the FEI's
disclosare of wrongfully withheld Brady material in its possession “would niot shed light en how" the FBI
performs its statutory duties), FDIC R.Br. [USDC #177) p.4 in Martin {claiming thiat FDIC “was never ina
position to produce Brady materials because it was not & party to [Harold Martin’s] eriminal prosecution™);
FDIC Reply [USDC #14] p.2 in NACDL (claiming FDIC could net have wrongfully withheld Brody
maierial because enly prosecutors and the couns decide whether a documnent is Bragy material) .

" “l would set a dangerous precedent 10 sllow ane government agency, such as the FDIC, 1o immunize
ancther branch of the federal government, the United States Atiomey’s Office, from complying with the
mandeie of Brady simply by not taking an active role in a panticular case.” Texas Count's Opinicn p. § (July
23, 1998} in Linfled Staies v. Manin (USDC, ND Texas, 3:93-CR-316-6; 3-97-CV-963.G). Accord:
Singkier v Greene, 527 U.5. 263, 281 (1999); Kvies v Whilley, 514 U.S. 419 (1995); United States v,
Brocks, 966 F.2d 1500, 1500-1504 (D.C.Cir. 19%2); the standards of the American Bar Association {ree
nll).
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The only way o discover & Brady violation may be through the FOIA, in
cases where Brady material is wrongfully withheld through negligence, or
because of systemic problems in government procedures (as opposed to
recklessly or intentionally by an individual prosecutor). See, e.g, United
States v. Bagley, 473 U.5. 667 (1985) (Court considers Brady issue that was
discovered — and could only be discovered — through the FOIA). The FOIA
and the members of the practicing Bar play a critically important role in such
cases, in safeguarding Brady rights and ensuring the basic faimess of our
systemn of justice. Cf Eastridge v. United States, 372 F.Supp.2d 26

(D.D.C. 2005) (overtuming criminal convictions because of Brady violations
and new evidence brought out by the practicing Bar).

v In Martin, the District Court held that, despite this, Brady material can never
be obtained under the FOIA. The Count of Appeals criticized these Distrietl
Court rulings in the first Martin appeal, while remanding the case for further
proceedings.” Martin v_Dal, 38 F.App'x 17 (D.C.Cir. 2002). On remand, the
District Count again ruled that, for a variety of reasons, by definition, Brady
material can never be obtained under the FOIA. These sweeping rulings were
not accepted by the Court of Appeals on appeal the second time around. The
Count of Appeals said, instead, that the question remains open in the D.C.
Circuil whether Brady material can be obtained under FOIA. Maglin v, Dol,
488 F.3d 446, 458 (D.C.Cir. 2007). Throughout the country, the sound rule of
law and practice is that the FOLA can be used to obtain wrongfully withheld
Brady matenial. See, e.g., Bagley. Bright; Builer; sworn affidavits of the

Innocence Projects (attached).

' The sweeping per se rulings of the District Court have no basis in the statutory text, strocture, histary or
purposes of the FOIA. They conflict with the standards of Fawvith and law and practice throughout the
Urited Siates. Il accepied, they would impede the comrection of wrongful convictions, andercut Srady
rights, and improperly cun off public scrotiny of the operations of government on Brody production. As
Court of Appeals Judge Hamry Edwards noted during the 2002 oral ergument in the first Marvin appeal :

THE COURT: How can the District Counl be right in the suggestion that whenever - I'm not even sure
how fo characterize it, ot 1I'T] db the best ] can = 10 the extent that Brody is implicsied, FOIA can't come
into play? Who said thai? We can't endorse that. That can't be right. * * * [Transeript of April 11, 2002
artl argument before the Court of Appeals p.22]

THE COURT: * * * | thought the District Coun said rather preemptively that it can't happen if Brggy is
implicated. 1'm not sure why. And I'm curious 1o know whether the govermment purports 1o defend that,
because that makes ne sense Lo me. Why would that be the case? Where does that come from? That's nat
8 weighing. * * * [/d 8t p23]

THE COURT: | jusi don't understand what thet statemeni means. It’s not your burden, you didn't write it,
bin | was wondering whether you somehow endorse that — "Courts have consistemtly found Brady
viclations 1o be outside the scope.” 1 don't know what that means. 17 someane comes in and seys, & this
Plaimiff does, that “1I"m looking for information. Why? What's my public imeres1? Well, 1 thmk there're
legitimate frody concems that 1 have and 1'm trying 1o get &8 much information &s | can 1o suppernt the
claim we're going 10 make.” That's impermissible? [/d at p.24]
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The suits in Martin/NACDL brought out these Brady issues that need clarification/reform.
2. Our basic assumption, in studying the operations of government on Brady
compliance, was that many Brady violations are caused by negligenice or inadvertence.’

This appears 10 be true at least in some cases like United Swates v. Baglev, 472 U S, 667

(1985), and other cases NACDL has studied (including the Martin case), which seem 1o
involve investigators’ negligent failure 10 communicate Srady material to prosecutors,
The FBI and other federal investigators filed court papers in the Martin®NACDL
cases stating that “it would not shed light on™ how they were performing their statutory
duties if courts ordered them 10 FOlA-produce reasonably identified wrongfully withheld
Brady matenal. But the courts generally have not accepted such clzims. The common
practice throughout the country is thet the FOIA can properly be invoked to obtain
wrongfully withheld Brady material. See, e.g., swom affidavits of the Innocence Projects.
Within the last ten years, in response to recent exonerations of numerous
wrongfully convicted individuals, in significant part becsuse of Brady issues, the
American Bar Association has adopted policies that address now-recognzed weaknesses
in the eniminal justice system, They say that the failure 1o follow Brady is a significant
cause of wrongful convictions,'” and that all elements of the prosecution team (including

mvestigators) should understand their Brady obligations. !

g Professer Richard Morsn's New York Times Op-Ed, The Presence of Malice (August 2, 2007)

{anached) states: "My recently compleied stdy of the 124 exonerations of death row inmates in America
frem 1973 10 2007 indicated that 80, or about two-thizds, of their so-called wrongful convictions resubted
not from good-faith mistakes or ervors but from imentional, willful, malicious prosscutions by criminal
justice persanmel. (There were four cases in which a determination could not be made one way or another),”
He calls these convictions “unlawful corvictions, not wrongful enes.” OPR-Dol focuses an detecting,
comvecting and deterring these kinds of unlawful convictions.

" The system —wide importance of being able 10 discover wrongfully withheld Brody material wes
noted in United States v. Ssmpson, 275 F.Supp 2d 49, §7 (D Mass. 2003): “A recent stady of capital cases
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Our system of justice should work as follows: The courts in FOIA cases should

apply the standards of

157 (2004) (Favish) to determine, in the first instance, whether wrongfully withheld
Brady records can be located and produced in an FOIA cas: When the FOIA unearths
wrongfully withheld Brady material - as happened in Bagley and [n re Prair'’ and Butler
and Bright and over a dozen other specific cases listed in the swom affidavits of the
Innocence Projects, where FOIA-obtained Brady material helped free inmocent, wrongly
convicled persons ~then the courts in criminal case proceedings can determine whether

that Brady matenal is prejudicial enough to overturn a conviction.

from 1973 1o 1995 reported that one of the two most common emors prompling the reversal of siste
convictions im which the defendant was sentenced to death was the improper failure of police or
prosecutars fo disclose imporiant evidence that the defendant was innocent or did not deserve 10 die."

] See ABA Approved innocence Resolutions, “Prosecution Practices™ 8 (ABA Midyear Meeting
2004) available #1 hilp:/iwww banel org/crimjustimews/home hitm|,

e See In_re Pran, 82 Cal Rpir. 260, 69 Ca.App 4™ 1294 (Cal. App.2Dist. 1999}, after 112 Cal App.3d
795, 170 Cal.Rptr, B0 (1980}
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UNITED ETATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBLA

NATIONAL ABBOCIATION OF CRIMINAL
DEFENSE LAWYERS,

Plah{ff; Civll Aztios Nu, 04857 (PLF)

FREEDOM OF
INFORMATION ACT

UNITED STATES DEPARTMENT OF JUSTICE
end FEDERAL DEPOSIT INSURANCE
CORPORATION,

T,

Dondans

SWORN AFTTDAVIT OF KATE HILL GERMOND
CENTURION MINIETRIES

Thds rwom affidavit is submitied by me. Kaze Hill Germond, Agittar:
Drrecior, Iovemlpuor end Advocate -niml:mrniun!-ﬁlilmmﬂﬁﬁmmumﬂ
aur experionce &t Centurion Minlsirles in seeking and obidning Brady material' uader
the Preedom of Informesion Act (FOLA), § US.C. 552 g,

|. Centurlon Minlstries, Ine, it & nos-profht argantoation dedlonted to
vindicating und fresing from prison those who ee completely insoeent of the erimas for
which they have bees unjustly convieted end imprivoned for Hie or denth. W alyo aselnr
wetr elieas, vas they e Dneed, with relmeegraion tmo soclery on 8 setf-relinm bagly.
Hesdquarterad in Prisoeion, New Jersey, Ceaturien Minirtries bu x full-time reff of Sy
{5) employess. 'We are assisted by & nutions) network of stforneys and forensic exeriy,
end & dedicated kad loya! preup of volonteers from the Princeton community,

3 “Rrady muteral” rafers o eeipusony and impesstiment masericls, and earier stme
) mamy
Fevemnnant Siel wivseun, fhe ¢ provosstor is obdipated i digsless 1o 1 defeadien im & arimingd el e

T WS UE B3 Iealy 47308 887 (19E5); Bandoy s,
Dmis, 40 U8, m:rmm
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4. Centurion Ministries was officially founded in 1983 by Jumes C.
MeCleakey, who i Exectaive Dirsctor and Board President of the urgaaization. | joined
Centurion Minlstrise in Jasuary of 1987, Toguther with Mr. MoClosky, T co-mazsge
G-unmmummdmuumpn;mnwnnmmm:mm-ﬂmnu
caams thet Carmurion Minlerier decides o sake.

3. Our websits - hifgwew canminamininries.org ~ contalng & wealth of
othes [nformetion abowt Centurion Ministries, icluding @ brief deseription of some of the
mazy cases where we have wairied in fresing wiomgly imprisaned persora. We have
sasistad in cvertuming the criminl convictions of severa] indlviduals, based on
prosecutoritl misconduot and wrosgful withholding of Bragy muteriel. These cases
Includz Rene Santene (Newark, NT); Clarance Chance and Bemny Pouell (Los Angeles,
CA); Bdward Ryder (Pbiledeiphis, PA}; Eirer “Oeronieo’ Fran (Los Angeles, CA);
Kemy Max Cook (Tyler, TX); Timothy Howard end Gery James (Columbus, OH; Elien
Rexmmerver (RLLawis, hisumari); and Jemes Driske!) (Winalpeg, Canads); umeng othen,
A recent case in Washington, D.C. where we assisted in overtorning & conviction, besed
en pert oo Brggy violatiora, was Basiridas v, United States (USDC, DDC, Civil i#00-
3045).

4. Ouw epinion &l Centurion Ministries is that the FOLA provides s valuble
ool ia uneerthing the ruth, and in discoverisg Brody violations, Becaiuse our sxparience
et Comturion Minlrtries it tht Bragdy violations are frequently an element in the wmongtul
convictien of our clieny, we almor invarlebly suggest w peuple veekling vu wad sace
or advvine that dary file & FOLA reques for Informmicn about their criminal case. W
barve found it can be & great ino! 1o get documents elther overlooked by thelr trial mtome:
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or wiengfully withheld 1 the time of risl. Ore of the individuals we bive been
cormespanding with, Chrictopher Emerson, « former Tesms inmte, idvised o recently
thet ba was reloased from prison in lerpe pert because he fnllowed our adivice ard fled »
FOLA request 1 recetved doouments ther the court considersd Sy 1o wterie,

1 rwesr end effinn that the forepoing suwicroens i tur 1od rorreed. In witnes:
tbereof, [ have tubscribad my neme 10 thls three-page affidevit on the dete indiceisd.

TRCEP

Kote Hill Germond -‘L.
Cermisan Minlitdes
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF CRIMINAL

DEFENSE LAWYERS,
Plaintiff, ~ :  Civil Action No, 04-687 (PLF)
v, . FREEDOM OF
INFORMATIOQON ACT

UNITED STATES DEPARTMENT OF
JUSTICE and FEDERAL DEPOSIT
INSURANCE CORPORATION,

Defendants.

SWORN AFFIDAVIT OF DONALD P. SALZMAN
MID-ATLANTIC INNOCENCE PROJECT

This swom affidavit is submitted by Donald P. Salzman, President of the Board
of Directors of the Mid-Atlantic lnnocence Project (“the Project™), 1o sel out facts
concerming cur experience at the Project in seeking and obtaining information, including
Brady matenal, in particular, under the Freedom of Information Act F‘Fﬂlﬁ"-} or similar
public records laws.

I. I have served on the Board of Directors of the Mid-Atlantic lnnocence
Project since 2002 and have been President of the Board since 2003, | am intimately
familiar with the Project's cases in Virginia, Maryland and the District of Columbia and
have studied wrongful convictions in jurisdictions across the country, [ am an atlorney
admitied 1o practice in New York, Maryland and the Disirict of Columbis and have
practiced 25 a criminal defense attomey since 1988, representing hundreds of clisnie on
senious felony charges.

2. In the past several decades. hundreds of innocent people - and more than one

hundred death row inmates  have heen exonerated as a result of DNA lesling or other
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conclusive evidence of innocence. The Pro jecl. @ non-profil erganization, was formed in
2000 1o address this problem in the District of Columbia, Maryland and Virginia, and our
mission is 10 seek the exonerstion and release of people Who have been convicted of
senous crimes they did not commit.

A. Since 20610, the Praject has received mare than 2000 requests from prisoners
secking owr assistance.  The Project screens these requests 1o identify those in which
prisoners have compelling claims of innocence based on newly discovered evidence.
Potentislly promising cases are referred o student groups al area law schools, which
investigate the cases under the supervision of experienced lawvers: the Project currently
has student groups ot American University's Washinglon 'I!:n‘!]egn of Law, 1he
Georgetown University Law Center, Catholic University's Columbus School of Law, the
Universily of Virginin School of Law, and the University of the District of Columbia‘s
David Clarke School of Law. We consider cases imvelving both DNA and non-DNA
evidence in which a prisoner’s direct appeal has been denied.! When our investigation
produces sufficiently compelling cvidence, we recruit pro bone allomeys to represent
pnsaners on elanns of aciual innocence in courl or during clemency proceedings.

4. In 2003, the Project, along with twa other organizations, formed the Innocence
Commission for Virginia ("ICVA"), an independent, nenprefit organizaton whose
mission is 1o study the known, official wrongful convictions in the Commonweslth of
Virginia since 1980, 1o identily the common factors that led to the conviction of imnecent

people i Virginie, and 1o propose a series of reforms aimed at preventing wrongful

DNA, 25 rne clear way of proving innocence, has been a powerful facior in eriminel justice reform
over the p.utm:rm years. [t is not exhaustive. however. The majorily of eriminal cases in this country do
nei invalve DNA-testabic muterial. but properly performed DA tests have the ability 10 definitively
extlude someae s the perpetraor of the crime. It therefore has proven seiertifically thar wrongful

mr:vmm are nol vare or isakaicd and has fosicred a dialogue about the [allibility of our criminal justice
ghilemt

Electronic copy available at: https://ssrn.com/abstract=3770210



conviclions i the filure. In March 2005, the ICVA completed its study of the wronglul
conviction of cleven mnocent men in Virginia and issued A Fision Jor Justice: Repont
And Recommendations Regarding Wrongful Comvicriont In the € ommonwealth of
I'-’i'rg'l'llll'rr.‘1 |

5. The ICVA report and other studies have identified several factors that lead 1o
the conviction of the innocent. Ome of these factors is the failure of police and
prosecutors o disclose o the defense exculpatory evidence suggesting that (1) the
accused may nol have comitted the crime or {2} another person may have committed
the crime.  This sometimes occurs because police and proseculors are simply negligent,
failing to sppreciate the significance of the exculpatory cvidm_i_:ll' failing to adequately
scarch their files for exculpatory evidence, However, the failure to discloge also can be
the result of police or prosecutorial misconduct, when police andfor prosecutors fail 1o
disclose evidence they know is exculpatory.

6. Three of the eleven official exoneration cases studied by the ICVA invalved the
failure of police and prosecutors to disclose significant exculpatory evidence.' In 1wo
cases studied by the ICVA, defendants vsed Virginia's Freedom of Information Aet 1o
request public records or made similar direct requests to Virginia povernment agencies
alter their cases were affirmed on direct appeal. These requests produced significant

gxculpatory information that had never been disclosed by the Commonwealth before

* The ICVA siudied twe other wrongful conviction cases that did ot result in an official exoneration Tt
that exhibited many of the same faciars chrenicled in the eleven oicwl cases, The ICYA repan and
related marenals, inkouding the ICVA case siudies, can be found 8t www.ieva us,

leMiey Cox, Edward Honaker, and Walter Snyder.
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irial. and the nformation uhimately played a significant role in the reversal of these
wronglul convictions through writs of habeas COFpE,

T In additien, pre hono lawyers recruited by the Project currently are
mvestigaling a very serious District of Calumbia crime in which several individuals
might have been wrongfully convicted. In that case. a FOIA request has produced
exculpatory evidence that should have been disclosed to the defense under Brady v.
Maryland, 373 US. 83 (1963), including evidence suggesling  another individual
committed the crime.

8. Whenever an mnocent person is convicled of a crime, our gystemn of justice has
failed. In the vast mejority of these cases, the true perpetrator remains free while an
mnocent person languishes in prison. When innotent peaple are exoneraied, & guilty
person frequently is identified and prosecuted, Our experience confirms that FOIA is &
significant, powerful tool for unearthing the truth, for discovering exculpatory and
impeachment infarmation, end for frecing wrongfully imprisoned persons. When police
and prosecutors do nol prodece exculpatory Brad)y infermation to the defense, using
FOIA 1o achieve these goels is in the public interest, Using the FOIA to obtain Brady
material therefore cannel be characterized as reflecting only the purely private inferest of
imprisoned persons; rather, il is vital (o promole society's interest in a fair and accurale

griminal justice system thal properly convicts the guilty and clears the innocent,

" JelTrey Uox and Beverly Moanane
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| swear and affirm that the foregoing statement is true and comect. In witness

thereol, | have subscribed my name 1o this four-page afTidavit on the date indicsied.

pate: Oetenay 1| Zoos W

Donald P. Sal
President, Board of Direciors
Mid- Atlantic Innocence Project

Notary Public:  Caue . &m..ﬂ,

Date: _Ottohen 11,2005

My Comm, Expires:
Motary Public, District of Columbia
My Commission Expires 2/28/09
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF CRIMINAL )
DEFENSE LAWYERS, J
| i
Plaintiff; ) Civil Action No. 04-697 (PLF)
)
¥, )} FREEDOM OF

} INFORMATION ACT
UNITED STATES DEPARTMENT OF JUSTICE )
and FEDERAL DEFPOSIT INSURANCE )
CORPORATION, )

)

)

Defendants.

SWORN AFFIDAVIT OF KAREN L. DANIEL,
CENTER ON WRONGFUL CONVICTIONS

This swom aiTidavit is submitied by me, Karen L. Daniel, Senior Staff Altorney
at the Center on Wrongful Convictions at Northwesiern University School of Law in
Chicago, llinois, to set out facts concerning our experience at the Center in seeking and

oblaining information under the Freedoim of Information Act (FOLA).

1. Our web site, htip:irwww. law nonhwestern cdu'wrongly lconvigrions,

outlines the history of the Center on Wrongful Convictions, as well 25 the cases we work
on, cur mission, our stafT, and other useful information. Very briefly, the Cenler on
Wrongful Convictions is dedicated to identifying and rectifying wrongful convictions and
other serious miscarriages of justice.' We have (hrec components: representation,

research, and communily service. Qur siaff, faculty, cooperating oulside attomeys, and

! Cur web site pomts out whet the phenomenon of wronglul corvictions is no new. The first

documented wrongful conviction case in the United States (nof counting the Saben: wilch trials) came (o
light in 1820, when the purpened victini of a murder—{for which two men hed been semenced 1o desth jn
Vermani—barned up alive snd well in New Jersey. Over the next 18] years, bundreds of sdditional cases
have come 1o light, including 65 memorslized by Yele Law Professor Edwin Brochard in his 1932 book
Conviting the lnngcgnr, more than 400 Twentieth Century cases identified by Michael L. Radeles, Hupo
Adem Bedan, snd Consisnce E. Putnam in their 1992 book Ji Spite of Inngcence, and 18 1llinois cases in
which innocent men were excnerated and relessed from death row during the last 15 years,
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Bluhm Legal Clinic students investigate possible wrongful conviction s and renresent
imprisoned clients with claims of aciual innocence. Our research componen focuses an
identifying systemie problems in, and promoting reform of the criminal justice system,
Tagether with the community service component, our rm:lrch componeni develops
initiatives designed 1o raise public awareness of the prevalence, causes, and social costs
of wrongful convictions.

2. A basic premise of our work at the Center is that overlurming wrongful
convictions is in the public interest and not merely a vindication of the private personal
interests of the imprisoned individuals. 1 steried work 23 & Staff Allorney sl the Center in
2000. Duning my tenure there, | have hitigated, advised on, and screened hundreds of
cases—most of them posi-conviction cases—with the objective of identifying and
rectifying miscarrisges of justice.

3. Inmy work at the Center on Wrongful Convictions, 1 frequently use FOIA
requests’ 10 gain access 1o police reports and other documents that | cannol convenient] ¥
ablain in any other way. This helps me assess innocence claims and begin working on
posi-conviclion cases. Inmales do not have subpoena power, and ofien posi-conviclion
attomneys do not have il, either. In my experience, and in my opinion, the FOIA is s

powerful, imporant 100l in assessing and pursuing innocence claims.

Fswear and affirm that the foregoing statement is true and comect, In wilness

thereal, | have subscribed my name to this three-page affidavit on the daie indicated.

Hy the term “FOIA request,” | mean & request under the relevant satle—which, in my prictice, is
wsually & slate stonne—thai governs requests for information fram public ngencies in the jurisdiction of
imerest 1o me,
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5 QPR >
Date: Ociober 10 2005 _Bé'-'f—- Pt Q/\f

Karen L. Daniel
Wilness: i fﬁ

Center on Wrongful Canvictions
Daie: Lo g ITARY ;mn:
Hrmﬁ
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THE LAW OFFICE OF -
EDWIN E. HUDDLESON, ITI

Suite 200
1250 Connecticut Avenue, N.W,
Admined: California WASHINGTON, D.C. 20036 email: heddiesone@aol.com
Dristrict of Columbia (202) 543-2233
Maryland FAX: (202) T83-T678 web site: www gdwinhuddleson.com
Mew York
January 26, 2011

Honorable Russell F. Canan
DC Superior Court

500 Indiana Avenue, N.W.
Washington, D.C. 20001

Re: Establishing a D.C. Innocence Commission
Dear Judge Canan:

| am writing to support the creation of a D.C. Innocence Commission.
Yesterday, at the DC Bar program “How Superior Cowrt Works.” you indicated that
establishing such a Commission is under consideration by Judges of DC Superior Court.

Wrongful convictions can be caused by several factors, which a D.C. Innocence
Commission should have plenary powers to investigate, [See attached Washington Post
article.] For example: Ten vears of pro bono work with the Innocence Projects, seeking
Brady reforms, led me to support the adoption of Local Rules by our federal court to
improve Brady compliance. |See enclosures.] When and if the federal cotrt adopts such
rules, DC Superior Court should follow suit, to harmonize the rules for prosecutors and
criminal law practitioners in this jurisdiction.

There is a broader need for a fully empowered D.C. Innocence Commission. As
noted in the enclosed NACDL report from late 2007 (which [ wrote), one recent broad-
scale study of wrongful convictions (factual innocence determined by DINA exonerations)
suggests a wrongful conviction rate of between 3% and 4% for major crimes (at least
where perpetrator identification is the main issue), A D.C. Innocence Commission could
help minimize the number of these highly distressing wrongful convictions, and would
significantly improve the workings of our criminal law system.

Thank you for considering these comments.

Edwin E. Huddleson

cc: Chief Judge Lee Satterfield Chief Judge Eric T, Washington
Hon. Robert Morin Hen. Annice M. Wagner

Hon. Melvin R. Wright
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In 1954, &5 & new homicide detec-
tive with the D.C police, T came
close to sending a woman to prison
for murder on the basis of o Miss
confession I obtained from her, So 1
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rlsdictions puts nnnecessary obsta-
cles in the way of justice. And in
cases wivere e trath dobs came to
light, rather than learning fram its

mistakes, lnw enforcement usually
eticks it head in the sand, waits for
thie had publicity to go awmy snd re-
turns to business as wsaml, making

Commilsgions,

et up by legislative act or the ju-
diciary, these commissions are de-
signed to draw upon the experience
of prosstutors, defents lnwyers, Lew
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A safety net
for the innocent

and erime victms and their ad-
vocates, In the District, sach a com-
mission oould operale 'moch Hke
the doasestic viokenee and child fa-
{ality reviow boatds already estab-
lished by the DC. Counedl, which
anshze the clroumstances  sur-
rounding desths in the hope of find-
ing ways to prevent them in the fu-
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Donald Gates after his release from prison in Decembser.
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