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Defenders Getting Their
Due in Pursuit of Mr. Brady

t would be difficult, if not impaossible, to overstate the

importance of the Supreme Court’s ruling in Brady v

Maryland! 1o the pursuil of justice for those who face
criminal charges. In his excellent Brady primer published
in the November 2018 issue of The Champion, Denis
deVlaming frames Brady evidence (as it has come to be
known) as the defense lawyer’s best friend.” IT Brady is
the defense lawyer’s best friend, he is not the type of
friend who calls aften withou! prompting. Even though
prosecutors have an affirmative obligation lo produce
Brady materials regardless of whether there has been a
request,’ defense lawyers hoping to get their due from
Brady should not sit idly by waiting for a Brady call.
Mare often, it is the active pursuit of Brady evidence by
the defense, through pleadings, independent digging,
and pointed requests, that results in disclosure or discoy-
ery of the type of exculpatory evidence that can be eriti-
cal to building an effective defense for trial.

The original Brady holding was refined and expand-
ed by subsequent cases. At the 5(-year anniversary of
Brady v. Maryland, the Special Litigation Division af the
District of Columbia Public Defender Service summa-
rized the modern Brady rule as follows:

Brady and its progeny impose on the prose-
cution a duty to learn of and disclose to the

defense all favorable, material informarion
known to .. the prosecution team. The pros-
ecution must disclose this information at
such a time and in such a manner as to allow
the defense to use the favorable material
elfectively — which, as a practical matrer,
means well before trial if not at the ourset of
the case, because the due process obligation
under Brady to disclose exculpatory informa-
tion is for the purpose of allowing defense
counsel an opportunity to investigate the
facts of the case and, with the help of the
defendant, eraft an appropriate defense.’

Reguest Not Required,
but It Triggers a Higher Duty

The prosecution’s* Brady obligations rise above
those of responding to requests. Prosecutors are
required to seck out and disclose information that is
favorable to the defense. When found, such informa-
tion must be turned over even when there has been no
request from the defense.” In fact, the Supreme Court
recognized that in this sense, the Brady rule is a depar-
ture from the strict adversarial system: “By requiring
the prosecutor to assist the defense in making its case,
the Brady rule represents a limited departure from a
pure adversary model” And yet, as the Supreme
Court's 1976 opinion in United Stafes v Agurs makes
clear, “[a] specific request ... puts the prosecutor on
notice of information considered important by the
defense, and, therefore, the prosecutor is under a higher
duty with respect to evidence requested than if no
request or just A general request was made.”” To put it
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more boldly, "[wlhen the prosecutor
receives a specific and relevant request,
the failure to make any response is sel-
dom, if ever, excusable™

Failed Disdlosures Violate
Due Process Regardless
of Prosecutor’s intent

“[Tlhe suppression of evidence
that is materially favorable to the
accused vielates due process regardless
of whether it was intentional, negli-
gent, or inadvertent.” Suppression s a
violation because the rule is not
designed 1o punish a prosecutor for
guile, but rather it is aimed at ensuring
a defendant a fair Lrial,

Impeachment Materials;
Other Discovery Rules

It is clear that anything that might
be considered impeachment material
for governmenl wilnesses is covered
under Brady and must also be turned
over to the defense.” For example, evi-
dence that a witness has a problem with
drug and alcohol abuse is always poten-
tally impeaching and must be turned
over o the defense." For a more com-
plete list of what materials might be
considered impeaching, defense counsel
should read Deputy Attorney General
Diavid Odgen’s expansive Jan. 4, 2010,
memorandum toall federal prosecutors
laying out the process by which depart-
ment prosecutors ate expected Lo ensure
compliance with Brady and the materi-
als that the Department considers cov-
ered by Brady.?

The governments obligation to
provide Brady materials in a timely
manner is neither lessened by the fact
that such material also constitures
material that must be produced later
pursuant 1o the Jencks Act, 18 US.C.
& 3500, nor by the fact that it need not
be produced pursmant to Rule |6,
"Brady always trumps hoth Jencks and
Rule 16.7¢

Even Otherwise Secret or
Privileged Materials Are
Subject to Brady’s Requirements
Though grand jury proceedings are
secret, exculpatory materials containing
grand jury testimony must be produced
o defense counsel separate and apari
from the Jencks Act.* Also, although
courts sometimes disagree about the
extent to which Brady obligations trump
other privileges, the argument that such
privileges must give way often succeeds
because Brady 15 rooted in the Due
Process Clause of the Constitution.”
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In Murdock v. Castro,"” for exam-
ple, the prosecutor infarmed the trial
eotirt that a prosecution witness and
participant in the crime had written a
letter to his attorney claiming that the
defendant, Charles Murdoch, was not
involved in the crime and that his
statements to the contrary had been
elicited under coercion. Because the
letter was addressed to the witness’s
attorney and thus subject o the attor-
ney-client privilege, the trial court
ordered the prosecution to return the
letter to the witness’s attorney and
ruled that Murdoch's attorney could
not use the letter to impeach the wit-
ness. In the litigation that fullowed, the
Ninth Circuit grappled with the extent
to which state and common law privi-
leges must give way when they conflict
with the Sixth Amendment right to
confront and cross-examine adverse
witnesses. Ultimately, the Ninth Circuit
sided with the defendant, holding that

“evidentiary privileges or other state
laws must yield if necessary to ensure
the level of cross-examination
demanded by the Sixth Amendment.™"

Materiality Should Not Be
the Lens Through Which
Pretrial Disclosures Are Filtered

The precise holding in Brady v
Marypland centered on (he issue of
“materiality” of withheld evidence
because the [inding that the withheld
evidence was material was necessaty Lo
find that a Due Process violation has
occurred: “[Tlhe suppression by the
prosecution of evidence favorable to
an accused upon request violates due
process where the evidence is material
either to guilt or to punishment."™ As
a result, there ista great deal of post-
conviction litigation over the issue of
“materiality”" However, in the context
of a pretrial request, maferiality is a
strained concept. Unlike in the post-
conviction context, it is impossible 1o
know pretrial what all the evidence
will be and thus exceedingly ditficult
to evaluate when something is going Lo
he material in the sense thal it will
have a reasonable prabahility of mak-
ing a difference in the outcome.

The D.C. Gircuit Court described
pretrial  materiality as  follows:
“Evidence ‘is material as long as there is
a strong indication that it will play an
important role in uncovering admissi-
ble evidence, aiding witness prepara-
tion, corroborating testimony, or assist-
ing impeachment or rebuttal™
Anather court ebserved that unlike

evaluation of a Brady claim in a post-
conviction procecding, “[t]he question
before trial is not whether the govern-
ment thinks that disclosure of the
information ... might change the out-
come of the trial going forward, b
whether the evidernce is favorable and
must therefore be disclased™™ Even
“[wlhere doubt exists as to the useful-
ness of the evidence to the defendant,
the government must resolve all such
doubts in favor of [ull disclosure"=

The Court’s Misplaced Trust in
United States v. Sen. Ted Stevens

The most recent effort at reforming
prosecutorial compliance with Brady
obligations on the national level came
after one of Congress’ own became a vic-
tina of Brady vielations, which led to his
wrongful conviction. On July 30, 2007,
federzl agents stormed the home of Sen.
Ted Stevens in Girdwood, Alaska, The
FBI had been investigating whether
Stevens had received undeclared benefits
from a lobbyist, namely construction
work on 4 vacalion home that Stevens
jokingly called his “chalet™

Stevens was indicted on July 29,
2008, just weeks before the Repuhlican
Primary in Stevens” bid for reelection,
The indictment charged Stevens with
sevent counts of making false statements
for failing to properly report the renova-
tions to his vacation home as gifis where
the government contended that the ren-
avations were worth about $250,000 and
it was claimed that Stevens had paid far
less for the work.

The key prosecution witness was a
man named Bill Allen, an o1l executive
who had previously pled guilty to hrib-
ing several Alaskan state legislarars.
Prosecurors argued to the jury that
Seén. Stevens*failed to disclose pricey
renovations to his chalet that they
claimed were gifted to him by Allen.
The crux of the defense was a claim by
Sen. Stevens that he had tried to get Bill
Allen 10 send him a bill for the renova-
tion work, writing to Allen; *Send me a
bill. We have to do this ethically™

Though Stevens’ request for a bill
trom Allen was undisputed, the prosecu-
ton spun the note as an attempt by Sen.
Stevens to cover himself. Though they
were certainly entitled to argue their ke
on the evidence to the jury, the prosecu-
tion team apparently used their inter-
pretation of the evidence as a justifica-
tion to withhold critical corroborating
statements about Stevens’ desire to pay
for the work from renovation foreman
Nocky Williams,

AUGUST 2023

ION3IAIAT AAQVYEE ODNINSYUNd
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And that is not all the prosecution
withheld. Bill Allen had no less than 55
pretrial interviews with the government.
By the time of trial, Bill Allen was saying
that Sen. Stevens’ note requesting the bill
was just a cover story. Contrary to the
impression created by the government
in its presentation to the jury, Bill Allen
had not characterized Sen. Stevens'
claim as a cover story in any of his 55
prior interviews. He had only concocted
the explanation in his final interview
with prosecutars prior to the trial;

The government team also left
the jury with a mistaken im-
pression that Allen had been
telling authoritics all along thar
Stevens had cooked up a cover
stary about wanting to pay all
the bills. But in fact, the report
says, Allen didn't mention that
in 55 previous interviews. with
prosecutors and the FBl — only
coming up with the account
that helped the Justice Depart-
ment on the eve of trial *

Other more salacious information
surfaced relating to Bill Allen.
Specifically, a witness came forward to
say that when she was 16, Allen flew
her from Seattle to Anchorage five
times for sex, paying her thousands of
daollars in cash each time. Allen later
asked the witness to sign a false affi-
davit denying the facts.

The jury returned guilty verdicts
against Sen. Stevens at the conclusion of
the trial. He lost his bid for reclection
and died in a plane crash two years later,
but not before the Department of Justice
did an about-face when a new team of
prosecutors took over and uncovered
substantial exculpatory evidence that
unquestionably should have been turned
over to the defense®

The Schuelke Report About
the Ted Stevens Prosecutors

The evidence withheld by the fed-
eral prosecutors in the Ted Stevens
case ultimately led to appointment of a
special investigator to revicw the pos-
sibility of criminal contempt charges
against the offending federal prosecu-
tors.™ The 500-page Report of Special
Counsel Henry Schuelke 111 was sub-
mitted to the court on April 7, 2009.%
The Schuelke report found that “[t]he
investigation and prosecution of U.S,
Sen. Ted Stevens were permeated by
the systematic concealment of signifi-
cant exculpatory evidence which
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wonld have independently correborat-
ed Sen. Stevens' defense and his testi-
mony, and seriously damaged the testi-
mony and credibility of the govern-
ment’s key witness.™

Despite Schuelke’s findings of sig-
nificant, widespread, and al limes
intentional misconduct, he could nol
recommend that any of the govern-
ment's attorneys be prosecuted for
criminal contempt because, despite
specific and extensive Brady. motions
filed by Stevens' counsel, there were no
specific orders in the case that the pros-
ecutors had to turn over Brady materi-
als. In order for a person to be guilty of
criminal contempt, it must be proven
pursuant to 18 U.5.C. § 401(3) that the
contemnar disobeyed an order that was
sufficiently “clear and unequivocal at
the time it is issued”® There was no
such order in the case. To the contrary,
Judge Sullivan had affirmed several
times that prosecutors had a duty to
male Brady disclosures, but he had
declined 1o enter a specific order:

I'm not going to write an order
that says, “follow the law.” We
all know what the law is. The
government — I'm convinced
that the government in ils
team of prosecutors is thor-
oughly familiar with the deci
sions from our circuit and
from my colleagues on this
court, and that they, in good
faith, know that they have an
obligation, on an ongoing
basis to provide the relevant,
appropriate information to
defense counsel 1o be utilized
in a useable format as that
information becomes known
or in the possession of the gov-
ernment, and I accept that,”

History would prove how wrong
Judge Sullivan was to trust the repre-
sentations of the Justice Department
prosecutors in the Ted Slevens case
And it was likely irksome to Judge
Sullivan that it was his own refusal to
“write an order that salid| follow the
law” that prevented the prosecutors
from being held accountable. One of
Sen. Stevens' former lawyers, Rob Cary,
has written a gripping account of the
case that is definitely worth reading.*
According to Cary, il something so
egregious could happen to a U.S, sena-
tor (whose counsel demanded Brady
compliance at every turn}, it could hap-
pen to anyene.

The Due Process Protections Act

Given the fact that the victim of the
Department of Justice’s Brady violations
was 2 member of Congress with four
decades of tenure, it is not surprising
that congressional hearings followed the
release of the Schuelke report. Some
members of Congress called for the
prosecutors involved in the Ted Stevens
case to he fired by the Department of
Justice.* Ultimately, the Department of
Justice disciplined two prosecutors on
the six-person team.”

Asfor the fact that there had-been no
possibility of criminal contempt charges
due to the absence of a specific order
requiring Brady disclosures, Congress
addressed this by enacting the Due
Process Protections Act (DPPA) that
mandates the entry of an order requiring
Brady disclosure in every federal criminal
case™ Legislators passed the Act with
hroad bipartisan consensus, by unani-
mots consent in the Senate and by a voice
vote in the House of Representatives.

Some have criticized the Due
Process Protections Act for not going far
enough, The statute does not ensure that
Brady is disclosed because it fails to
require the government to affirmatively
certify that it has met its Brady obliga-
tions. It docs not require the govern-
ment to comply with Brady during plea
negotiations, and it dees not require the
government to adopt an open file policy:

Some may say that the DPPATs
flexibility and limited scope
cause it to fall short of
Congress' stated goal. For
example, the DFPA does not
require that federal prosecutors
provide Brady material in the
context of plea negotiations. It
xloes nol require the govern-
ment to certify n a court filing
that they satisfied their Brady
obligations. Nor does it require
the government to follow an
“open file” discovery policy
that some prosecutors offices
have adopted to ensure that
Brady obligations are mel.”

David Ogden's 2010
Memorandum to DOJ Prosecutors

In the wake of the scandal that
ensued over information withheld in the
Sen. Ted Stevens prosecution, Deputy
Attorney (General David Ogden issued
an  important memorandum  to
Department of Justice prosecutors on
Jan. 4, 2010. According to Ogden,
“Responding to the very painful experi-
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ence of the failed Sen. Ted Stevens pros-
ecution, early in 2010 we implemented
changes in Department policy meant to
provide direction and resources to pros-
ecutors in fulfilling their obligations to
disclose favorable information™ That
memarandum is Section 3-5.000 in the
Justice Manual (formerly the United
States Attornevs’ Manual).”

Whether a defense attorney is in
federal court or not, the memorandum
is a helplul outline of the steps a pros-
ecutor should take to comply with
Brady. The four-step process is as fol-
lows; Step | — Gathering and
Reviewing [iscoverable Information;
step 2 — Conducting the Review; Step
3 — Making the Disclosures; and Step
4 — Making a Record. The memopran-
dum includes information about
whom to consider as part of the prose-
cution team for Brady purposes, what
materials to look for and review, when
to make disclosures, and how to docu-
ment them. Although the memoran-
dum does not create enforceahle reme-
dies for attorneys seeking disclosures
in criminal cases, it does provide a
road map concerning where prosecu-
tors and defense attorneys can look for
potential exculpatory materials,

Other Proposed Solutions

Legislative

Former trial attorney Thomas
Dybdahl has written about potential leg-
islative solutions in his book, When
Innocence Is Not Enough: Hidden
Evidence and the Failed Promise of the
Brady Rule (2023). Dybdahl argues that
legislative solutions are needed to man-
date open file discovery by the prosecu-
tion to actually solve the problem.

Judicial

In the absence of legislation man-
dating open file discovery, Jason Kreag
proposed a simple judicial colloguy of
questions that can be asked by a judge to
get prosecutors on the record about
whether they have complied with their
Brady obligations:

There are many potential ques-
tions judges could pose to pros.
ecutors to increase their com-
pliance with their disclosure
obligations. Local practice,
state ethical rules, and existing
pretrial procedures will influ-
ence which questions should be

3.

most jurisdictions, The first
four questions are designed to
be asked during a pretrial hear-
ing or before accepting a guilty
plea, Judges should ask the fifth
question after the prosecution’s
case in chief or after the
defense’s opening statement,

Have you reviewed your file,
and the notes and file of any
praseculors who handled this
case before you, to determine
if these materials include
information that is favorable
o the defense?

Have you requested and
reviewed the information law
enforcement possesses, includ-
ing information that may oot
have been reduced (o a formal
wriltten report, to determine if
it contains information that is
favorable to the defense?

Have yvou identified informa-
fion that is favorable to the
defense, but nomethelass elect-
ed not to disclose this informa-
tion because vou believe that
the defense is already aware of
the information or the infor-
malion is not material?

Are you aware that this state’s
rules of professional conduoct
require you to disclose all infor-
mation known to the prosecu-
tor that tends to be favorable to
the defense regardless of
whether the material meets the
Brady materiality standard?

Now that you have heard the
lines of cross-examination used
by the defense and haves more
complete understanding of the
theory of defense, have you
reviewed your file to determine
if any additional information
must be disclosed?

Finally, in addition to these
questions, the judge should
remind prosecutors through-
out the proceedings that she is
prepared to conduct an in-
camera review of any informa-
tion that the prosecutor is on
the fence about disclosing.”

asked. However, here are five
questions judges could use in
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Jason Kreag notes in his Starford
Law Review essay that there is growing
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recognition that Brady vielations are
rampant. Indeed, he notes, Chiet Judge
Alex Korzinsli of the Ninth Circuir suc-
cinctly summarized the problem in an
opinion: "There is an epidemic of Brady
violations abroad in the land. Only
judges can put a stop to it.™

NACDL produced a report in 2014
in collaboration with the Veritas
Initiative regarding the need for judicial
intervention to ¢nsure that prosecutors
comply with their Due Process obliga-
tions. The report was titled Material
Indifference: How Courts Are Impeding
Fair Disclosure in Criminal Cases™ In
that white paper, the authors reported
the findings of a study of 620 decisions
in which a court ruled on the merits of a
Brady claim.

How Defense Lawyers
Can Be Proactive

It has been 60 years since the
Supreme Court’s decision in Brady w
Maryland, And vet, it is clear that
defense lawyers still are not receiving
all the Brady evidence to which they
are entitled. According w one com-
mentator, "prosecutors regularly with-
hold evidence from the defense that
could blow holes in their cases™* The
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PURSUING BRADY EVIDENCE

rate of withhelding of such evidence is
inherently unknowable. Even if one
analyzes only the 3,268 known cases in
which defendants have been sxonerat-
ed by DNA and other evidence in the
United States since 1989 as maintained
by the Michigan College of Law data-
base of exonerations, 7% list “official
misconduct” as a contributing factor.
Within the category of official miscon-
duct, Brady violations are the leading
type of misconduct cited. For this rea-
son alone, defenders cannot afford to
be passive in their Brady explorations.

Florida criminal defense attorney
Denis deVlaming said:

What must the defense lawyer
do to require the prosecution
to fulfill its obligations under
Brady? “Do nothing” is the
wrong answet. The defense
lawyer cannot sit back and
expect the prosecutor to fulfill
his or her obligations. A spe-
cific Brady motion must be
filed and calendared for hear-
ing. Specific areas must be
listed for the prosecutor to
search and report back on
each area, If defense counsel
does not file a motion, it is the
prosecutor who decides what
o loek into and what to turn
aver to the defense.”

How can defense lawyers
be proactive?

1. Specific Brady Letters and
Motfions: Specilic requests are
so vitally important. Realize
that one of the many reasons
that Hrady evidence may not be
turned over is rooled in who is
determining, when something
is exculpatory. Prosecutors
[amously view cases differently
than defense lawyers. A prose-
cutor’s faith in her case can
sometimes skew the evaluation
of the exculpatory quality of
the cvidence being reviewed.
Since defense lawyers have a
better idea of what they would
consider exculpatory, 1t 15
important to make specific
requests. The Brady request let-
ter should lay out the charges,
elements, all potential defenses,
and any factual tailoring that
can be done based on the facts
of the client’s case. The letrer
should also lay out the polen-
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tial mitigating sentencing fac-
tors, Remember that Brady is
itself @ sentencing case. There-
tore, make those requests broad
enough (o cover sentencing,

Pretrial Conference: Use the
pretrial conference to ask the
judge to drill down on what
the prosecutor is doing Lo
comply with Brady. The pros-
ecution should be required to
specily which agents it consid-
ers to be part of the “prosecu-
tion team” for Brady purposes.
Make the poimnt that Brady
trumps the Jencks Act, not the
other way around. Drill down
on timing. Ask that the prose-
cutor affirmatively represent
that she has presently provid-
ed all Brady materials to date.
In this vein, defense counsels
questions can be modeled
after Jason Kreag's essay. As an
alternative, defense counsel
can consider filing a motion
asking the court to conduct
the colloquy. Deadlines
should be sel. Make the case
that the evidence should be
disclosed immediately or as
early as possible. After all, dis-
closures often point to the
need for additional investiga-
tion, and defense investiga-
tions may proceed more slow-
ly because defense lawyers do
not have badges,

Search for Brady on Your Ow:
In every case, there are known
“knowns” and known “un-
kniiwns.” Defense lawyers should
ask themselves these questions:
“If there were Brady evidence
aut there for my chent’s case,
what weuld it look like? Can |
tequest such evidence through
subpoenas or Open Records Act
requests?” One thing defense
counsel can do is request disci-
plinary records from the law en-
forcement officers involved in
the case. Furthermore, if the
prosecutor leaves oul an impor-
tant agency when she identifies
whom she considers part of the
prosecution team, take that as an
opportunity to request the in-
vestigation records from thal
agency. Subpocna those records.
It always helps when the prose-
cutor knows that defense counsel

is out there digging. This may
imspire more disclosures.

4. Go Back With Specifics: Once
defense counsel finds a tidbit
she should use that small item to
show the court that the prosecu-
tion has not complied. Reference
Judge Sullivan’s statement in the
Ted Stevens case, Judge Sullivan
said he was not going (0 enter an
order for the government fo
comply with the law, but he
found later that despite Tepre-
sentations 0 the contrary, the
government’s lawyers were

actively hiding Brady evidence.

5. Make Your Record; Fven though
the suggestion here is that
defense counsel should be
proactive in gathering Brady
miaterials as a means to get the
information and spur the gov-
ernmenl on in its obligations,
let's not forget that in the
appropriate case defense coun-
sel can and should receive pow-
erful remedies if she is actually
able to establish a Brady viola-
tion. To do so, however, defense
counsel must make her record.

& 2023, National Association of Crim-
inal Defense Lawyers. All rights reserved.
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