Uniform
Commercial Code

Law Journal

WEST GROUP FUBLICATICHR WINTER 2003

LEASING IS DISTINCTIVE!
Edwin E. Huddleson, IIT

THORSOR
_._*_._
VWWEST

Gusiorer Serace: §-S00- 110881
AL SRR




Leasing is Distinctive!

Epwin E. HUupDLEsON, IIT*

I. INTRODUCTION

UCC Article 2A-Leases governs over 5260 billion a year in lease
transactions, accounting for roughly ene-third of all capital investment
each vear in the United States. But leasing is not well understood. The
origins of Anicle 2A-leases in Article 2-sales, from which it bormowed
heavily,! have masked the distinctive features of leasing law.

The obecurity of leasing law has impeded the revisions of Article
2A. Over the pest decade, as the American Law Institute (ALL) and the
Commissioners on Uniform State Laws have sought to revise sales and
leasing law, they challenged the distinctiveness of leasing. They very
explicitly put the burden on leasing 1o explain why sales law should mot
control all aspects of commercial leasing law on issues such as lease
contract formation, excuse from contract, warranties, and remedies, At
best, leaging was treated as a disfavored stepchild of sales law.
Throughout the Terrible 25 revision process, there were persistent ef-
forts to “‘dumb down'" the commercial law of leasing, and to **slav-
ishly conform' Article 2A-leases to Article 2-sales by proposing inap-
posite sales law rules for leasing.® This “‘slavish conformity”’

" Copyright 2003 by Edwin E. Huddleson, 111, B.S. 1967, Sanford University; LD
1970, University of Chicago; member of the Catifornin, District of Columbia, and
Maryland Bars, Chairmen, American Bar Association Committse on Leasing; engnged
in privase practice ir Washingion, D.C. {web site: www.lawyers.comuddleson)

1 The sales article af the UCC, Asticle 2, provided the modsl and staning point for
drafting most of the leasing statute’s provisions on lzase formatios, warrantiss and
remedies, UOC Artiele 9 provided the model for Amicle 2A"s provisions (in Pan 3) on
the rights of third parties. Taking account of the unique nature aof beases, the provisians
bommowsd from Articles 2 and & wers adapted 1o reflect comman-law peinciples govem-
ing bailments far hire. But in general, Articke I provided the staning peint for drafting
most of Article ZA-Leasts

# Time and again, under the slogan of *“canformity,”” major substantive changes 1o
beasing law were proposed in the 2A revision project—such as sholishing the Sratups
of Frauds for leases; Joosening the parol svidence rale and undermining the binding
narure of merger clauses; imposing new warranty obligations an lessers, including
creating new ill-Gefined warranty obligations 1o “remote’" lessees; allowing lessess 1o
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approach—in its explicit hostility toward common commercial
practice—is distinctive in the annals of the Commercial Code *

What makes a lease different from a sale for purposes of contract
formation, excuse from contract, warranties, remedies, and other com-
mercial law rules? Why should the law recognize commercial leasing
custom and practice? This short article briefly addresses these
questions.

II. Basic Leasing Principles

True leases are distinguished from sales for many purposes in the
law. Tax cases and authorities defining a lease determine whether the
pwner/lessor will obtain the tax benefits of ownership: depreciation
deductions and investment tax credits.* Accounting principles allow

escape iheir bease cbligations under the doctrine of excuss/frastration; creating
probbeme for lessore generally in arder 1o sccount for the simarion where |=ssees use
nod-confarming goods as & means of mitlgating damages; changing the stotute of Hmi-
tations for leases; migstating the statatory mexsure of damages for breach of o lease
agreement; and many others. These were not pomsubstantive revisions of 34, Instead,
thebss proposals would essentially Bive sirapped the existing 24 stntute und storted
from sceatch with a hesvy presumption that commercial leasing low coght te b
“‘gonformed"” to make it word-for-word the same as whatever sales low proposals
were cumently in vogue, Mo stempt has ever been made by proponemts of this sort of
“skavieh conformity”” o justify the systematie obliteration of leasing lawy, custam and
practice that wos entniled by their “dumbed down® propesals,

3 The arigimal founders of the UOC supporied mainstream commercial practice. The
stafute reflects this in its stat=memt of contral purposes: ““o simplify, charify and mod-
emize the law govemning commercial transactions; [and] 1o permit the continued expan-
siom of commarcial practices through custom, usage and sgreement of the parties.”™
§ 1-102, Sev Gilmaore, On the Difficultics of Codifving Commersial Law, 57 Yale L1
1341 (1957 {*"The principal ohjests of draitamen of general commereinl legisla-
tiom=—by wiich | mean legislation which is designed to clarify the 2w abou business
transactions rather than to chenge the habits of the business commundity—are to be ac-
curste and pot 18 be arigmal,""); id. at 1351 (in original UCC Article 2-salas, *“a notable
effort has been made to conform the Taw to current business practice™"). The catch-

“alaviah :n.n'l'urnﬁl}f" was colned 'I'p:,.- the revisers of the Termble 25, and used
repeatedly by them, 1o describe their very diffzrent approsch toward Anicle 2A-Leases,

¥ Tax sutharitbes ﬂiﬂ'll.i'u'!l}' oddress the issue what constihobes ot lease. See, LY.
Fraok Lyon Co. v. U5, 435 11,5, 561, 08 8, Cx. 1291, 55 L. Ed. 2d 550 {1978); [R5

Fewvenue Buling 55-540; IRS Revenue Procedure 73<21; Mocan, THEEEHT%'E
ment Leasics, and Macon & Umbrecht, Cross-Border Leasing Trunssénons! Ch
FSCs, and Double-Dips, Chapters 4 and 25 in Equipment Leasing-Leveraged Learing
{Shrank & Gough 4th ed. 2002). Tex policies Emiting front-loaded depreciation, and
peymmetrizal 1% reatment for leases (rer [RS Bevenue Ruling 55-540), reflzct special
concerns with preserving the federal fise, These specialized tax policies are supple-
mented, in tax law, by ather principles rooted in common bew distinctions between
[mases and eales.
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off-balance sheet treatment of the obligations of a lessee in a true lease.®
In general, the standards in UCC § 1-201(37) provide a core set of
rules for identifying & twue lease.® These widely referenced UCC stan-
dards determine, for example, whether & transaction is a *“true lease™
outside the ambit of state usury laws,” and the scope of a lessor’s rights
under § 365 of the Bankruptcy Code when the lessee goes into

bankruptey.®

¥ See, e.p., FASH Statement of Finoneial Accounting Standards Mo, 13; Giroux,
Peansh & Ellis, Accounting for Lesses, Chapter § in Equipmenr Legring-Leverages
Leasing {Shrank . 2002},

* To clanfy the scops of 24 (see 0,12 fnfra), the Ternble I revisers propose 1o
amend the definition of *“lense'" in old § 2A-103(]) 10 exclude ““the licensing of
mformation.'” They would shift the position of UCC § 1-201(37), which sharpens the
disinction berwesn & lzase and 8 security interest, to new UICC § 1-203 without change.

Cther statatory provisions alsa bear on the definition of & true lease. Today forty
(407 Sates and the District of Colambia kave enacted stataree—usually in their state
certifleats of title lzws ut oceasionally in nonuniform versions of § 2A4-110 ar § 2A-
105(j —that suppart the *“true lease'" status of terminal rensal adjnstment clanse
(TRAC) leasss that are widely wied 1o cover milllons of vehicles lsased by the com-
meercial mofor vehicle flset leasing industry. See UOC Transaction Guide § 11:07
{zanvassing aod discuesing these TRAC stnle laws). Relying on thess TRAC/state
Jaws, the courts have consistently upheld the *‘true lease™ status of TRAC vehicle
leases. See, e, In e Charles, 378 B.R. 216, 47 U.C.C. Rep. Serv. 2d 1270 (Basikr. D.
Kan, 2002) ((Kansas TRAC w); In re Beckham, 275 B.R. 3598 (D, Kan, 2002), judg-
ment o, 2002 WL 31732497 [10th Cir. 2002) (sarne); In re Ohwen, 221 B.E 38,37
U.C.C, Rep. Serv. 2d 503 (Banks. N.D. N.Y. 1998) (Mew York TRAC law); In re
Architectural Millwark of Virginia, Inc., 226 BE. 351, 3% U.C.C, Rep. Sery, 2d 36
{Bankr, W.D. Va. 1998) (Virginia TRAC law). See generally Lenses, 54 The Business
Lavner 1855, 1858= 1859 (ABA 1999) (cenvassing casss and suthonties on TRAC ve-
hicle leasing); New Developments: Article 24 Leases of Goods, 1993 Commercicl
Law Anmual 115, 124—130 (spelling oul 1be raticnare jor the TRACsate laws). Omit-
fed from the propesed révisiond 4 any mention of this naticna] onifeem state law
dewelopment ehouwt TRAC vehicle leasing, which should ot least be noted im new Com-
mienis 1o the defination of *lease™ m old § 2A-103(),

? Sap ONd Wine in Mew Boctles, 3% Ala L Rev. 615, 623 & n 20 (1988) {collecting
CREEE )

¥ True lessors of equipmen fare betier than holders of **perfected security interesis™
wha, ini furn, ars better off than holders of *‘unperfecied seounity intenests,'" when the
lesseatdebior 15 m Chapter 11 bankropiey reorganization. See UOC Transaction Ciaide
§ 11:07 1,11, § 11:05 0.2 {1998 sunp.) (coliscting muhorities), Tversimphfied, trae [cs-
pars are eptitled to receive full current rental payments, ar to repossess their equip-
ment, under 11 ULS.C & 365, if the *Jease™ transaction 35 a true leass. See, g0, Inme
Russell Cave Co., Inc., 247 B.R. 656 (Bankr, E.DN, Ey. 2000% In re Furley's Transpor,
Inc., 263 B.R. 733 (Banke. D. Md. 2001}, By contrast, if s “lease’ ig viewed a5 3
“'perfected security inteses’" nnd not & true lease, then the **lessor” in this eiruation is
entitled 1o receive caly the smalier smount pesded 1o provids **adequate protestion’”
for its security interest {i.e., the boss in depreciation value of the collaeral, which may
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Cther commercial law differences between leases and sales are also
important. They are the subject of this article. Thie Terrible 2s revisers
explored whether to obliterate these differences, between leasing law
and sales law, on wide-ranging commercial law issues such as contract
formation, warranties, and remedics. This sweeping approach, *slav-
ishly conforming'* leasing law to sales law on commercial law issues,
is intellectually bankrupt.

There are, of course, some commercial law similarities between
leases and sales, though the *“similarities” often rest in large part on an
incomplete description of leases.* For example, Anicle 24 and Article
2 both involve transactions in goods that are delivered to the user, creat-
ing (in this respect) similar situations that call for similar kinds of rules
covering contract formation, warranties and remedies. As the Com-
ments to § 2A-101 point out:

““[t]he lease is closer in spirit and form to the sale of goods than to the

creation of & security interest, While parties 10 a lease are sometimes

represented by counsel and their agreement is often reduced to 3 writing,
the obligations of the parties are bilateral and the common law of leasing

is dominated by the need to preserve freedom of contract.'

There are also many significant commercial law issues, including
consumer protection,' the rules for E commerce,™ and the scope of the
Terrible 25,"* where it makes sense to have similar rules for sales and
leasing. Moreover, at a sufficiently high level of generality, leases and

be anly 60% 1o 80% of contract reatals). See alro Associates Commercial Corp. v.
Rash, 520 U5, 933, 117 5. Cr, 1879, 138 L. Ed. 2d 145 (1997) (secur=d creditor entitled
1o adequate prosection of replacement value of its collateral, not just the lowsr masket
vatue of colisteral). And if the “lease"" is viewed as an “unperfected security inter-
est,” the Trustes in Baskruptcy may be able w keep the squipment, withous making
current paymenis of any kind, and sall it See, .., I re Tulsa Port Warehouse Co,
Inc., 690 F.2d 809, 34 U.C.C. Rep. Serv, 1357 { 10ah Cir. 19823

There is no federal stanstory definition of a Jease, and federal bankruptcy lawe locks
to slate commerzial bow 1o define the difference borwesn a true [=as= and a seCuTiny
interest. See, e, HE.RepL 505, G5tk Cong.. |5t Seas 313-314 (1977); In re PSINeL,
Inc., 271 B.R. | (Bankr. 5.0, N.Y. 2001); In re Edison Bros. Siores, Inc., 207 BE.
801,34 U.CC. Rep. Serv. 2d 594 (Basks. D, Del. 1997}

® *“Transactions in goods that are daliversd 1o the user, " for example, does not fulby
describe a lease, where, unlike g sale, the delivered goods remnain the propesty of the
awaer-leiser.

W UCC Anicle 2A-Leases in fact contains mare consumer protections than Articls 2
or any ather part of the UCC. See, g, § TA-108 (onigue 24 provisions on unconscio-
nability caver ““uncomscionable inducement,™ collection of clabms, and aitoTREy B
fees); § 2A-106 {limits on choice of law, chaice of forum in consumer leass cases),
New proposed Comments to § 24.106 will make it clear that in o consusner leags the
panies may chocse the low of the Stnte whese the goods are received by ihe lassme
{e.g., the State where 2 vacationer picks up a rental car),
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sales can be said to be alike. After all, leases and sales both involve

The struggles over consumer protection rules in the revised Terrible 25 initally
focused on propasals 1o expand the Comments on *‘unconscionsbility™ in § 2-302 and
& 2A-108, But the revisers ultimately jemisened thase proposals. They lefi only one
new sentence in the Comments to § 2-302: “*Courts have been particulasly vigilaat
when the contract af issue is set forth in 2 standard form."" Throughous the proposed
revisions to 2/2A, instead, consumer protaction imierests are recognized in new special
rules much 25 those requiring “plain Engiish®'. warranty disclaimers (§ 2A-214),
expanding the lessor's warmanty of *‘marketabbe title"" (§ 2A-21 1), barming consequen-
tial damages against congumers (5 24-504), highlighring the right of parties 1o seek
specific performance while barring specific pesformance 1o compsl rental payments by
the lesses (§ 24=521), prohabiting “‘eurs’’ by the lessor after revocation 10 consumes
deals (§ 2A-517), and creating a new stanuory right for lessess to uss pon-coaforming
leased goods as *'mitigation of damages™ (§ 2A-317{0)). The proliferation of special
consumer protections, bath inside and ouaside the UCC, may taks the pressuze off § 2-
I0TE JA-108 and induce the courts 1o ase the sperial consumer rules rather than the
broad doctrne of unsomssianabdlity o pralest SonsImMErs.

1 Reviped 2 and 2A are sieniler in treating the new Electronic Signatures in Global
and Mational Cornmeree Act, 15 US.C. § 7001 #2 seq., Fub L, 106-229 (Jume 30, 2000
(“EsSign"'}. New & 2-108(4) and § 24-104(4) any that amended 2724 sets out rules for
electronic commerce in sales and leasing deals, except that “nothing in thie article
meadifizs, limits, o supersedss”” E-Sign § 100102} or *'muiborizes electromic delivery of
gny of the notices described ' E-Sign § 103(b). The cove provisieas of E-Sign
£ 100{c) peovide that, in consumer deake, clectronic recards satisfy abd-fachioned
Syeriing ' requiremenis if the consumer afimmatively consents 1o clectronic com=
munications, 15 advised of various rights (incleding the right 1o withdsaw consent 1o =
commanications and the right 1o receive an old-fashioned papss record), and consents
electronicaily ““in & manner that reasonably demonstmies” that the consumer can ac-
cess the information. This may reguire & consumer response-in-kind using the same

medium (&.g. Email) in which electronic poficss are 1o be seat to the consumer.
It woald factlinase beter understanding of the Temible 2« revisions if this were speiled
out in the Comments.

12 The seope issae was @ paniicudarly difficwl: one for the revieers of the Temible 25
They expended considerable energy in exploring different approsches to distinguish
between “smart goods™ (Le. , goods with embedded sofrware} subjest w Articles 2
and 24, and software and informational content that is outside the scope of the UCC.
This isswe is importani to developers of software, who want 10 be able o cmbed some
of their software products inside goods (e.g. , specially-licensed compuser chips ingide
1 camera), without loging control over the intellactial property in them under the so-
called “*first sale'" doctring, See, .8, Intzd Corp. v. ULSE Svstem Techacology, Inc.,
908 F2d 1366 (Fed, Cir, 1902, cort denied, 510 U5 1092 [1994) (firet sal= or “"patsnt
exkaustioe” doctrine in peient kaw); United States v. Moore, 604 F.2d 1228 (%th Cr.
1979 (first sale doctrine in copyright law, 17 1U.5.C. 109(a)); NEC Electranics v. CAL
Clreuit Aboo, 510 F.24 1506 (9th Cir.), cert dermed, 484 U5, 851 (1967 (fins sale or
““prhastion’” doctrine in tmdemark law). The soope [Heue i aleo important to support-
ers of UCITA, the condroversial new Uniform Cemputer Information Transactions
Act, which would be gndsymined if the scape af the Tesrible 25 were defined too
becadly,

The scope issue was resoived by fhe revizers defining *“goods'’ within UCC 224 10
exclude “information.™ 2A's dafinition of “lease’ is also amended o exclode "ike
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transactions in goods. And very general rules of contract formation, for
example, can be stated that cover both leasing and sales practice.”

Yet it is also true that someone overwrought with the spirit of
uniformity could drafl a uniform law of apples and oranges (they are
both “*fruit™) or even a uniform law of *‘things'" and then attempt to
explain all the diferences among things (including cabbages and ceil-

licensing of nformation.” The propossd new Commends state that “ibe sale of smart
goods such a5 sn sutomobile™ would be fully coversd by Article 2, even though such
smart goods incorporate many computer programs. decord: Revieed UCC § 9-
102(44),(75) The Commens aleo would say that *'Where & trapsaction inclugdes both
the sale of goods and the ransfer of rights in information, it 15 up 0 the couris 1o
desermine whether the transaction is entirely within or without Asticle 2, or whether or
1o what extent Article 2 should be applied 10 8 portion of the trammaction, Whibe Article
2 may apply o 8 mensxction involving information, nothing in this Article alters, cre-
ated, of diminishes intellectun] preperty mghts."'

Additiona] Comaments to the definition of *'goods'” in the Temible 25 might fusther
refine the reatment of **smart goods.”* To be sure, the Terrible 23 “goods™ rules apply
to *'smant goods” {e.g. , 8 camern with 2 specially-licensed embedded computer chip)
w0 long as the **smart goods'” remain together in one piece. Bur if the computer chip is
taken out, and some sspamie sale or use of it is elt=mpted, then intellechual property
(1M law shoald govern that attempied sale or we of the separated IP companent. This

+ gtraightforward approach provides impartant protections for IP. Tt makes sense under
the Commercial Cade. See UCC § 1-103 (UICC is sapplemented by principles of bow
and »:qui:].'—whil;h 11.m=13,' ENCoMmpass the reascnable prn:-m:l:iu:-n- of inteilestual
property). It alsa finds support in intellectual property law, which preempis inconsis-
tent stats law and mskes 3 fundamental distinetion between the sale of a sopy and the
sale of other distinguishable undeslving [P rights. See, ¢, United Suses v. Moore,
604 F.2d 1228 (9th Cir. 1979) (under copyright law, ssle of & copy affects only thas
particular copy and leaves intact the owner's general copyright rights to publish or
copy); Davideff & CIE, 8.A. v, PLD Intemn. Corp., 263 F.3d 1297, 1301 {11th Tir.
2001 (rademark infringement may be found in artempted resale of materially differ-
ent™ trademarked product); o e OFLC, Inc, 89 FAd 673, 679 (Suh Cir. 1994 (bald-
ing that federal patent palicy pived patent bolder the ability to cootrol the identity of
licensees and that nanexciusive patent licenses are not assignabls without conssnt of
the owner L

1 Where the original 2A stute borrowsd language from existing Article 2, on is-
pues such as the mamee of frauds and the parol evidence rubs, the statutory UVOC rubes
for salesleasing reflect & moderate, functioning set of principies that—becanse of their
generulity and (in & bow w leasing) formality—cover both sales practice and feasing
practice. But as explained above, leasing hus quite different customs, practices, and
documentary requiremests than sales. New sales rulss propossd during the 1590s
frequently would have ““liboralized’’ sales law, undermining the significance of
writingsfrecords as the embodiment of the deal, making sales less formal, and aliowing
many deals to be examined after-the-Tact for basic “faimess," but in the process creat-
ing commvercial uncertainty and karge cransaction costs. This whols approach is in
comfizst with the more formal, stroztured, weinen treaditions of leasing law.
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ing wax," race horses and trees, apples and oranges, and leases and
sales) in footnotes or Official Comments. Oversimplification of this
sort is not helpful in the context of the Commercial Code, Working
rules for commerce require, not **slavish conformity™” to artificially
generalized uniform rules, but clarification and support for distinctive
commercial transactions, Leasing is a distinctive commercial
wansaction. By its very nature, it is as different from sales as apples are
from oranges.

1II.  Leasing Is Distinctive!

Overlooked by advocates of *'slavish conformity™” is the basic mis-
sion of UCC Article 2A to support and facilitate common leasing
practice.** Leasing is not simply a “me too”" industry that lives in the
shadow of sales. The very existence of Article ZA, separate and distinct
from sales law, refutes the advocates of *slavish conformity.'’ Leasing
has its own distinctive customs, practices, traditions, law, and documen-
tary requirttnents.

Thousands of vears old,* leasing has always been recognized a5 a
distinet commercial transaction; different from sales, different from
secured transactions. **A lease involves payment for the temporary
possession, use and enjoyment of goods, with the expectation that the
goods will be returned to the owner with some expected residual inter-
est of value remaining at the end of the lease term. In comirast, a sale
involves an unconditional transfer of absclute title to goods, while a s~
curity intersst is only an inchoate interest contingent on default and
limited to the remaining secured debt.”™"

Oversimplified, an intellectually elegant view of lsasing is that it is

1 Sap Lewis Carroll, The Walms and The Carpenter from Through rhé Lonking-
s and Whar Alice Foung Tfere (1812) | 11 tme has come,™ the Walmus said,
“Tq tall of many things: OF shoes—and ships—and scaling-wax—Of Cabbages—and
kings—And why the &8 is boiling hat—Apd whether pigs have wings."'L

¥ Cf. Gilmore, n.3 sipra

 Equipnscnt leasing has ancient origins, See Newitt & Faboai, Hisuuq of Equip-
ment Leasing, 3 1. Equipment Lease Fianancing 48 (19&5) (equipment leasing has
“iroots that afmm thewsands of years,' even before the Phoenicians Teassd vasssla
in the Meoditermaneas, 1o the earliest recorded equipment leases "in the ancicnt Samar-
ian city of Ur in sbout 2010 B.C."). It is oftee said that: AL comamen Law n lease of
personial propesty i & baitment for hire," Comment to § ZA-100V L Bt equipment
lensing is net an invention of English commen law. The origins of leasing in antiquity
reflect the fact that, by its very nature, leasing is & distinet commerciol transaction that
has always been understood 25 something different from a gxie.

" White & Summers, UCC Treatise § 13-2 (Identifying a Loass).
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the separation of ownership and possession in a lease that explains why
commercial leasing law is different from sales law. The impact of the
separation of ownership and possession, which defines what a lease is,
makes leasing law different from sales law in many areas including:
lease contract formation rules {the statute of frauds, the parol evidence
rule, no-oral-modification clauses, and the custom of pre-transaction
dizclosure of terms in a record before delivery of the goods); lease war-
ranties; rules about excuse or impracticality of performance in a leass;
and true lease remedies. To be specific:

Lease contract formation. Leases commonly involve mere complex,
on-going, multi-faceted obligations than casual sales, Ownership of the
residual remains with the lessor in a lease, and for that reason the lessor
has a continuing economic interest in the goods that is not present in a
sale.*® Thus lease contracts commonly cover not only rent, but many
other obligations, which may last twenty years or morg, such as: where
and when the goods (the lessor's residual} will be returned; options o
renew or purchase the poods; maintenance and repairs; restrictions on
use of the goods (e.g. , leased barges should not be used to carry oil in
environmentally sensitive areas of the Caribbean); taxes; insurance;
and record-keeping obligations (vitally impaortant for aircraft leasing).

The impact of these intrinsic characteristics of leasing (as opposed to
sales) is that it is more important for Jeases than sales to have a signed
writing or “‘authenticated record,” a parol evidence rule with strong
binding effect given to merger/integration clauses,'™ and strong suppornt

18 S Od Wine m Mew Bottles, 30 Alsbk L Rev. 615, 632 (1988) (markstplace sig-
nifbexnce of ihase |eapasale dilferences): **As a matter of sconomic self-interest, o nes
lessor cares about the quality, energy efficiency, durability, and long-term value of the
leased goods, since there is some legitimate possibility that he may get back the goods
o otherwise bave to dispose of them, . . . Viewed from the perspective of the
econamy a8 @ whale, lessees will have more marketplace choicss and will receive meare
meaningful information sbout the goods they wish to use when the law recogmizes the
substantive economie differences between a true bease and o sl 3% Alab.L.Rev, af
632,

¥ The sirength of & merger clause 1o a lease should be addressed in new Comments
to § 24-202. To come to grips with the cancern that the parcl svidence rule currently
excludss too much evidence, the proposed revisions to § 2-200/5 2A-202 would
distinguish berween supplementation and explanation. To explain the terms of
comiract, & courl under new § 2-202(k1°§ 2A-202(b) may consider evidence of course
of performance, course of dealing, usage of trade, withous a prefiminary finding of
ambiguity. A new Comment will disclaim amy negative inference thar smbiguity must
be found befare evidence of intention is sdmissible,
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for no-oral-modification clauses™ to bring contractual certainty to the
more complex terms of a typical leasing deal. To put it another way:
Leasing custom and practice favors more formal structured rules of
contract formation than those that might suit casual zales. Tradition,
custom and practice for commercial leasing involves—not an exchange
of forms—but a negotiation crystallizing in a single signed, written
lease agreement. For this reason, original Article 2A deliberately omit-
ted any provision cormresponding to the old “‘battle of the forms'” provi-
sion in sales law (§ 2-207) that engendered much wasteful litigation
over contract formation. Common leasing practice for leasing involves
pre-iransaction disclosure of lease terms in a record, which is desirable
public policy and good consumer protection. It puts the lessor and les-
see on advance notice of their rights and obligations, which are very
different from those of a buyer and seller.

These issues were discussed in the ALI within the context of a larger
debate about the importance of writing or redord requirements. The
outcome is not clearly expleined in the Termrible 25 revisions. The sales
statute of frands is being amended, for example, in several respects that
preserve small differences from the leasing statute of frands.® The
“emall deal™ exclusion in the sales statute of frauds would be raised

8 The opportunities for allaged osal modifications, and the value of no-oral-
madification (MOM) cloates, ane greater for common long-runsing muolii-feceied kzases
than for camaal sales, Custam, prastice and poliey faver giving strong hinding effsct 1o
MNOM clauses in leeses. See, egp., 34 Hawkland & Miller, UCC Seriea § 2A-208:04
P EBT, 192 (Art 2A-Leases) (validation of NOM clauses, s privately created siatute
of frauds,”" *'makes good s=nse’"), Thers is considerable debals and uncertainty in car-
rent law abput MO clauses. Compare Wisconsin Enife Works v. Matkeaal Mezml
Crafters, 781 F.2d 1280, 42 U.C.C, Flep. Serv. B3k {'.I'I‘h. Cir. HI'E'EI:I with BMC
Tndustri=s, Inc. v. Banth [ndustries, [ne, 160 F 34 1322, 37 ULC.C. Bep, Serv. 24 63
{1V 1th Cir. 1998), cert denbad, 526 U5, 1132 (19990 Yet the revisers are not proposing
any clarification of current faw on MOM classes. Compare Hillman, Standards for
Bevising Article 2 of the UCC, 35 Wm & Mary L Rev, 1509, 1524 {lﬁ] {Eﬁ!tl-m
FoF09 should contain clear innguage dalineating preciasly when NOM clouses are
uneniorceabie™ ).

2 The smiute af fruds for bath sales and leases adopis (he mew language of & com-
merce by referring 1o signed or ssthenticated “records’’ inssead of signed writings.
The siatute of frauds “admissions™ sxception 15 expanded for both sales and keasss 1o
include any admission under oath, whether ar ol made in cowrt. Simikacly, the
“gpecially manufactured poods®™ aliemative sppears in both § 2-300{3){a) and § 2A-
2H{a)a). The other altematives for satafving e sales esatute of fravds are preserved,
s ore the slightly different rulss in cument 24 leasing law: The ““merchant exception”™
in § 22002} is oemitied from § 24-201 dnce *“the number of such Tansscticns imeahys
ing l==ses, as opposed 1o sales, was thought 1o be madest.” Comments to § 2A-200,
The “part performance’” aliemnabive in the sales gangte of frauds (§ 2-201(3Kcl) &
omatted from § 2A-201(4) [l=ateg) sinee **It was decided that, ac a matter of pelscy,”
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from 5500 to 55,000, for example, while the **small deal'” exclusion in
the leasing statute of frauds is kept at the 51,000 figure in current § 2A-
201, New Comments should be crafted for Articlé 2A to explain these
differences m contract formation rules.®

Warranties. Typically lessors advertise the guality of their services.
Unlike manufacturers or suppliers, most leszors do not engage in mass
market advertising making promises or warranties about the guality af
the goods. They are concemned with service and financing, not the mak-
ing of the goods themselves, Lessors commonly lease goods supplied
by a variety of different manufacturers, In finance leasing, the lessee
{not the lessor) selects the goods and the manufacturer. Thus it makes
little sense to talk about lessor A's advertising inducing a “‘remote’
lessee to lease some particular kind of goods from another lessor B.
Compare § 2-313B (mass market advertising){proposed 2002
amendments), Nor do lessors commonly create and supply owners’
manuals or instructions attached to the goods, Compare § 2-313A
(*'card in the box' "W proposed 2002 amendiments), Warranties made by
persons who are not agents of the lessor do not create liability in the

the act af ''payment of rent for one or more months' is *'oot 2 suffichent sbstitwte for
the required memsorandum.™ Comments to § 24-201, The revisers eavision 3 new 1A
Camient saying thai courts should address the sitaation case-hy-cass o decide
whetlver a modification tokes a deal, previcusly oo small or otherwize ourside the stal-
wte of frauds, into the coverage of the stntute of frouds,

A significant proposed clarification of the sales statute of frauds involves delfeting
the imroductory phease **Except as otherwise provided 1 this section™ from the slatu-
tory tet of § 2-201(1). This softly encournges the view, rofiected in many (but oot all)
court decisions, that **estoppel’” may bar assertion of the statte of frauds defense. See
penerally Bellomy, Estoppel and Section 2-201 of the UCC, 100 Com.L.J, 536 (1995)
{cznvassing the split case law and other suthomties, and describing the different stag-
dards for proving different forms of estoppel). The newly omitied stntutory phrase does
not appear in the corresponding statute of frauds section in Anicle 2A-Leases, § 2A-
201,

# The “*small deal'” exclusion in the statute of frauds, for example, distingaishes
besween sales and [Sses becauss the £1,000 wigeer of § 2A- 201 {leases) is measared
by the sum of the lease payments, excluding payments for options to renew or buy.
This excludes consideration of the ewner-lessor's tesidual. A beass with rental pay-
ments totaling 51,000 may well invalve goods with a residual value in exesss of $5,000
that would come within the seope of the sales statote of frasds if the goods were sakd
ruther than leased, Whether the goods are lessed (for sentals tomaling $1,000) or sold
{for amounts in excess of $5,000), the transaction is signifizant enough in tesmd of the
econcmic value of the goods invoived to warmnt the formality (o safeguards) of a
writing/recerd. Tradition, custom and practics for lessing, in any &vent, place more
imporiance on a writing/record than does sales tradition, custom and practice.
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lessor.® For these reasons, while the law of express warranty for sales
is being split into three parts to cover not only ordinary express warran-
tizs in the contract (§ 2-313), but also manufacturers’ warranty-like
obligations to buyers in *‘mass advertising’ (§ 2-313B) and materials
accompanying the goods (§ 2-313A), the law of express warranties for
leasing will remain the same (§ 2A-210).% Leasing is distinetive,

Title warranties in § 2A-211 also reflect the differences between
leases and sales. Unlike sales, the essential nature of a leass involves
an on-going split-ewnership arangement in which both the lessor and
the lessee have continuing opportunitiss to create claims and encum-
brances against the goods throughout the fease term. On the one hand,
this may warrant more on-going protections for the lesses against
interference than would be appropriate for 2 buyer.™ On the other hand,
the distinctive nature of leasing (as opposed to sales) means that the
lessee has a fiduciary responsibility to safeguard the owner-lessor's
residual interest.™ It would violate *principles of law and equity”™
(UCC § 1-103) and principles of good faith to allow & lesses to sue and
recover damages from the lessor because the lesses's own acts or omis-
sions allowed the creation of third-party claims or encumbrances
against the leased goods (e.g. , a city ““boots™ a rented car because of
the lessee’s failure to pay parking tickets that the lessee incurred), This
principle is not clearly explained in proposed new 24-211.9

Perfacring interesis in elecironie chartel paper leases. Lease

™ See. e.g., All-States Leasing Co. v. Bass, 96 [daho £73, 538 P24 1197, 1T UGG,
Rep, Serv, 923, 1 AL B3 B63 (1975

* To be sure, manufscturers/suppliers may advertise that eustomers can buy or lease
from them. And a *‘caplive™ leasing company that leases enly goods from & single
misatficturer might advertise touting the quality of the goods. Such ads might contsin
promisesiwarranties that induce o “'remote’’ buver/lessee t0 buy/lease the goods from
someane else. But those cases shoold be (and are) covered by sales law, in proposed
new § 3 2-3132-313A72-3138. The statute in 2A should focus on common leasing
situations, the suhject of 24, not sales sifustions,

™ See Difcial Comments to & 24-211.

*CL § 2A-532 (lessoe Hable for injury 1o basser's residizal).

* Proposed § 2A-211 alvo would impose liability on & lessor for thicd pasty liens
asising through no fault of either the lessor ar the lesses. 1t i difficulr to mspine that
many cases would fall inbe this category (e , 2 city mistaksnly imposes = lisn oo an
automabdle through no fult of the lagsor or the lessse), Once the lesses is in possession
of the goods, the lessee would seem 1o be in the bast position 1o prevent such “*ao
fuuilt™ third party lisns from srising. This issue invglves the allocation of risk and who
has the burden to obinin insarance coverage. The only rationale given for this spest of
§ 2A-21] was the view sated by one carly 2A Drafting Commities member that the
bser was 8 *'deep pocket! better able to insure against the risk.
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financiers and syndicators commonly take physical possession of the
original signed tangible paper lease, in order to obtain a first prierity
perfected security interest. Revised Article 9 allows something similar
for electronic chattel paper leases.™ To perfect a security interest in
electronic chattel paper, one must comply with revised § 9-105, which
mandates a set of factual conditions that must be met before a secured
party has ‘‘control™ of electronic chatiel paper. Thus, for example,
revised § 9-105(1) requires a single authoritative copy of electronic
chatte] paper that is unique, identifiable, and generally unalterable;
revised § 9-105(2) requires that the authoritative copy of electronic
chattel paper must show on its face the secured party or its designated
custodian as the assignes; and revised § 9-105(5) requires that each
copy of the authoritative copy be readily identifiable az a copy. To
perfect a security interest in electronic chattel paper, the holder must
satisfy each and every one of the conditions in revised § 9-103. Sats-
faction of these conditions has the same legal effect as possession of
originally executed tangible paper leases, To facilitate understanding
of commercial leasing law, these principles should be noted in new
Comments to new § 2A-222,

Excused performance. The ordinary commercial understanding of
the parties in a finance lease (i.e. , a statutory finance lease or any lease
with a “*hell or high water™ clause) iz that **frustration of purpess"
will not excuse the lessee from performance. The very act of selecting
a lease term (an inescapable necessity in any lease) represents a con-
scious choice by the lessee, allocating risk and agresing about the scope
and length of its undertakings, Typical commercial equipment leases
include liquidated damages clauses or *'stipulated loss schedules’—
explicit contract provisions about the damages due if there is a breach
of the lease agresment at specified times in the future marked from the
inception of the lease. Overriding these common lease contract provi-
siens with a doctring of ““excuse™ or **frustration of purpose,”” based
on @ theory of the parties’ implicit understandings,® would be the pur-
esl sophistry. Not surprisingly, no case has ever excused a lessze from
performance on grounds of °*frustration of purpose™ or by analogy to

B8 Lo revised § § S-108, 93 14{a), S=330, %1023 1111

™ The implicit anderstanding of the parties, and the equity In vindicaring it, sppear
to be the basis for old Comsment 9 o anginal UCC § 2-615, which suggests that a
bawver might escope its coniractual obligations, under the dectring of *'frusiration of

rposs,’” if there was o change in circiamisdancss tho obliterated & basie acsumption of
the deal, which all the partize knew aboat, bat whick was not spelled out in the sales
confract
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Comment 9 of UCC 2-615 (zales) ™ In eommercial leases, the lessee
explicitly or implicitly accepts the risk of commercial impracticability
or impossibility,®

This issue was fought out in the ALL As a result of the ALI debates,
the revizers rejected modifications proposed by some academics, and
retained current law that properly limits the doctrine of “excuse’ to
lessors (not lessees) in § § 2A-405, 24406, This outcome should not
be hidden by a failure to explain it in new 2A Comments.

Accessions. The law of accessions also recognizes the distinctive
nature of leasing. Lease interests in an accession {e.g. , an automobile
engine being inserted into 2 car, or an airplane engine being attached to
an airplane, or & computer software program being installed in a com-
puter) are more hardy and enduring than the contingent interest of a
simple secured creditor in the same accession.™ One reason why this is
50 15 that a secured party with a simple non-purchase-money perfected
secunity interest in an accession (e.g. , the autp engine, the airplane
engine, or the computer software) is on notice of—and suhject to being
trumped by—a prior perfected security intersst in the whale (the car,
the irplane, or the computer with its installed software),® By contrast,

¥ Compare Hawkland & Miller, UCC Series § 2A-405:5 (Ar 2A) with White &
Summers, UCC Treatize § 14-4, The Tmpact of washing out the deal with the doctrine
of **excuss’ is very different in the cass of & loase of new equipment & opposad to ihe
cast ol a real estate rental. Comerass the English Coronstion Case, Krell v. Henry, 2 KR
740 (1903} and other real estate cases cted by Hawkland & Miller, UCC Series £ 2A-
405201, § 2A~405:05 (A 1A), Real estate (which penerally apprecinies over
time) represents “sunk costs,”’ whereas new equipment (which depreciater in value
aver time) s commonly ereated/mamufactured and bought by a lessor {and third=party
firanciees) in reliance on theve being & market demand for it that is, in relisnce on the
besses being bound by the deal. Nor is an squipment lesse comparable 1o hypathetcal
“encuse’ cases imvolving & long-term supply contract for caal, When the coal supply
comtract i8 terminated early, under doctrines of excuse ar frustmticn of purposs, the
sellex faces essentially the sime market in remasketing fhe cosl There iz 1o such thing
us *"uasd coal. " But the masket for new equipment is very different—in ferms of war-
ranties, price, and availubility—Efrom the markst for weed squipment, Moreoves, lomg-
term equipenent leases are pricsd and marketed very differently from shart-lesm leases,
Tt would wreak havoc in the multi-billion dollar 3 year squipment lease fimance
indusry, and radke prices to canmmers, I7 lsssses copld exzape their obligations by
mnvoking the doctrine of *'excuse” "/ frusiration of parpose.

¥ See, e, Bank One, Marion v. Marian, hee, Internal Medicine Ing., 1597 WL
176140 {Ohio Ct App. 3d Dist. Marion County 1997).

B See UCC § 2A-310 & its Official Commients. Compare new UCT § 5336 Com-
ment & (Example 3).

™ See mew UCC § 9336 Commert § (Example 3),
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lease interssts need not be filed in the UCC filing system to be valid,™
and it makes no sense to decide priority disputes involving such non-
filed lease interests by reference to UCC filing rules,

True lease remedies. True lease remedies and measure of damages
are different from sales law, essentially because of the lessor’s residual
interest.™ In & lease, the lessor owns the goods, while the lessee has
only an interest in using the goods for a limited time. The impact on
measure of damages is that, in general, 2 lessor’s damages for the les-
see's breach are equal to lost rentals plus any damage 1o the residual;
while the lessee’s damages for breach are the extra rental expense of
renting substitute goods.™

Years ago, courts sometimes confused lease remedies with sales
remedies. When the lessee defaulted, some courts mistakenly credited
the lessee with the entire sales procesds in calculating the lessee's
deficiency.”” This improperly credited the lessee with the value of the
lessor’s residual, Lease remedies are different from sales.remedies.™

Other lease remedies rules in 2A alzo illustrate the distinetive nature
of leasing. (4) Liguidated damages. One of the great innovations of
original Article 2A was the liberalized standard in § 2A-304 for assess-
ing the validity of liquidated damages clauses. The complexity of leas-
ing transactions (as opposed to sales)—including tax issues that have
no counterpart in sales law—requires liberalized rules encouraging the

B4 Do Mocmey, The Mystery and Myth of “*Ostensible Dum% and Article 9
Fﬂmﬁﬁ'g{}:ﬁﬁqm af Fraposals o Extend Filing requifements o Rev,

8 The value and importance of the lessor's resbdisal interest in 2 true leass is also &
impartant factor that explaing why a lessor in 8 tree lesse is not required to make LICC
filings to protect its residual interess against third-party creditors. See Moaney, supra n.
34

# This is oversimphified, of sourss, since tax Josses and other damages ofien may
exist. For example, a Jesses may seek dsmages if e lessor breaches duties in addition
1o supplying the goods, such as repairing and maimaining the goods. See original UCC
§ 2A-103(1)(g) Comment. Offten the lessar’s greatest concern upon bresch by the les-
s is Tecovering possesaion of the gooads. And & lsssor often incurs incidental demages
izi the form of costs meurred to sell or celet the goods afier repossession,

¥ Zee Debloven, Leases of Equipment; Puritan Leasing Com
!Esm Dscision, [ . 3 [ )

* Where a purported *“lease’’ & found to be a disguised security imerest, the *les-
sor" (secured pary) mey be barred from obtaining a deficiency judgment against a
defaulting *'lessee™” (debtor) if it failed wo give notice to the debtor a5 required by
Article & when disposing of the collaternl. See, e.p., Flemmg v. Camoll Pub. Co., 381
A-2d 1219, 13 U.C.C. Rep. Serv. 2d 610 (D.C. 1990); 00d Wine in New Bottles3s
Al L ey, 615, 641= 637 (1958).

v, Ao A
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liquidation of dameges in commercial equipment leases 1o help facili-
tate commerce.™ (B) Statute of limitations. The statute of limitations
in § 2A-506(2) contains a “‘discovery’” rule in harmeny with modem
theories of statutes of Emitations. [t also reflects considerations of fair-
ness rooted, in part, in the fact that it may be some time before damage
to the residual is discoverad by a lessor who is not in possession of the
goods (such as a leased vessel on distant seas). Moreover, starting the
statute of limitations running when the injured party learmned, or should
have leamed, of the breach is a fairer rule. It works even-handedly be-
tween lessors and lessees. (€) Use of non-conforming goods as 'miti-
pation of damages.""; In the marketplace, by agreement, both buyers
and lessces may reject non-conforming goods and then use them as a
method of mitigating damages. The Terrible 25 revisions propose to
statutorily codify a right to such ““mitigation use’” for both buyers and
lessees. But for leases (s opposed to sales) it is much more difficult to
distinguish between legitimate “‘mitigation of damages™” by the lessee
{on the ene hand) and an unserupulous lessee’s attempt to knock down
the stated lease rental rate by falsely claiming non-conformity (on the
other hand). This is becauss tsmporary use of the goods—characteristic
of “‘mitigation of damages''~—is a central feature of leasing, but not
gales. Temporary use of the goods, followed by return to the seller/
lessor, is the norm for leasing; it is not the norm for sales. This is why,
if there is a new statutory right to *‘mitigation use,”” a new Comment
should be added to § 2A-517(f) stating that courts must be vigilant to
ensure that the right of **‘mitigation use’’ is not abused by lessees
falsely claiming non-conformity to knock down the lease rental rate.

IV, Coenclusion

Leasing is distinctive. The important differences between leases and
sales were not clearly explained, however, in the original 2A statute.
The statutory language of 2A is important.* But new explanatory Com-

B as siated in the Comments o § 24-504: “'Many lzasing transncticns are
predicated on the panies” ability o agree to an appropriate amount of damages or
formmula for damages bn the event of default or other act or omission. The rule with re-
spect to sales of poods {Section 2-T18) may not be safficizntly fexible to sccommadsie
this practice. Thus, conaistent with the comaman law emphagis upen freedam o contract
with respect to bailments for hire, (his section has created 2 revissd rals that allowe
prester fexibiliny with respect 1o lesses of goods.”

@ Traditional wools of stamtory conmmaction inchuds examinastion of the stafuls’s
text, struchare, and legislasive history, us well as considemtion of the statute"s ohject
and policy and the need to constraz the siasae 1o avoid sbeard or bizame reulls. See
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ments need to be added to the 24 statute ™ The strong questioning of
leasing’s distinetiveness during the Article 2A revision process, the
recurring tendency to distort and **dumb down'' the law of leasing,
and the persistence of ill-advised efforts to obliterate commercial leas-
ing law by forcibly importing inapposite sales rules into Ariele 24
{which governs over $250 billion of commerce in the United States
cach year}—all this provides, in and of itself, compelling reason to add
more *‘user friendly”” Comments 1o 2A, to explain why commercial
leasing law is what it is.

Accordingly, at its 76th Annual Meeting in San Francisco in 1999,
the American Law Institute (ALI) approved the following principle:
“Throughout their course, the Official Comments to revised UCC
Article 2A-Leases should be revised to spell out more explicitly how
and why commercial leasing law differs from sales law, to help courts
and practitioners reach sound results in applving 2A." The vote of the
22A Drafting Committes, at its last meeting, similarly reafirmed that
new Comments should be included in the 2A statute on the distinctive-
ness of leasing. The outcome of the ALI's Annual Meeting in May

e, Pilot Life Ins. Co. v, Dadsaux, 481 U5, 41, 107 5. Cr. 1549, 95 L. BEd 24 39
(1987}, Wisconsin Public Intervencr v. Mortier, 501 U.S. 597, 610 n. 4,111 5.CL
2476, 115 L. Ed. 3d 532, 33 Env'e Rep. Cas (BNA) 1265, 21 Envil, L. Rep. 21127
{1991); Truin v. Colorado Public Intsrest Ressarch Group, Ine., 426 U5, 1, %6 8. CL
1938, 48 L Ed. 2d 434 (1976); Mova Pharmaceutical Corp. v, Shalala, 140 F.3d 1060,
1067- 1068, 40 Fed. F. Serv, 24 624 (D.C. Cir, 1558 (Wald, 1.); Guniber, Leamed
Hand pp.470-473 (Knopf 1994); Henry J. Friendly, Mr. Justice Frankfurier ang ibe

af Statutes, i BEMCHMARES 208 (1867 EEEEIEE Dictionariss, Plain

and Context in EW 17 HarvJ.L. & Pub.Fol. 71 (1999)

¢ generally, The Case o uncean Explorers: A Fiftieth Anniversary
Symposiuen, 112 Hu\r.f.ﬁm-i_ﬂﬁv !iﬂ 11955

4% The courts always have paid close attention to the Comiments an issaey such as the
law of unconscsonability {ree OO0 § 2-302) and the **quantity term™ in the statute of
frauds (see. e.g., PMC Corp. v. Houston Wire & Cable Co., T9T A2d 125, 128, 47
U.C.C. Rep. Serv, 2d 1327 (N.H. 2002); White & Summess, UCC Traatise § 2-4),
Throughenst the Termible 25 revision process, the revisers expended contiderable Hme
and energy i crafing mew Commients an aignifizant isgues. These include new Com-
ment $ o § 2-207 taking no position on the so-called " Gareway tgaie'" invelving
“rolling contracts™ or late-delivered terms appearing on o inside the cootainer in
which the goods are deliversd (ree Hill v, Gateway 2000, Inc., 105 F.34 1147, 31
V.C.C. Rep. Serv. 2d 303 (Tth Cir.), cert denied, 522 U.S. 808 (1997): Specht v,
Metscape Communications Corp., 306 F,3d 17, 32-34 {2d Cir. 2002); the Comment
reconciling tort products lisbility concepts of *'dafect™ with the implied warranty of
merchaniability in § 2-314; the one new sentencs surviving from the many very
sxtensive new Comments that were suggested fior the law of unconscionability (& 2«
302 and the Comments explaining the splic of old ex press warrangy law for sabes (5 2.
313) inso three new pasts: § 2-313 (express warranties): § 2-313A (**card in the box '),
and § 2-313B (“mass market advertising™").
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2001, en UCC Article 2A-Leases, was similarly that *‘the Reporter and
Chair of the Drafting Committes agreed to work"' on drafting new
Comments for 2A that will explain more clearly how and why com-
mercial leaging law differs from sales law,

There is significant work remaining to be done in the Comments of
UCC 2/ZA on topics such as the scope of the Terrible 2¢ and refined
rules for dealing with **smart goods.’” The significance of federal
E-Sign rules for consumers is insufficiently spelled out, as is the mean-
ing of several other proposed new provisions, New Comments to 2A
need to come o grips with, and better articulate, the distinctivensss of
leasing on a host of commercial law points. As presently proposed, the
Terrible 25 revisions leave much to the courts, They deserve more and
better guidance than has been forthcoming so far,

Triggering controversy, the proposed amendments to the Temrible 25
seem likely to be debated further, ensuring continuing discussion
within our society about what are the best rules for American com-
merce in the Twenty-First Century,



